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STATE OF IDAHO 




CLINTON DILLE, ETAL 
Defendant/Respondent 
___________ and 
Appealed from the District Court of the ______ _ 
Hon. 
Judicial Distrwt for the State of Idaho, in and 
TWIN F!'.LLS 
for _______ county 
G. RICHARD BEV!.?-! 
District Judge 
DAVID COMS'l'OCK 
Attorney_ for Appellant_ 
STE'VEN HIPPLER 
RICS:l\RP R!\I,T, 
., Attorney_'Xfor Respondent_ 
35050 
1cr. 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, individually and as ) 
surviving spouse and Personal Representative ) 
of the Estate of Rosie Schmechel, deceased ) 
and ROBERT P. LEWIS, KIM HOWARD ) 
and TAMARA HALL, natural children of ) 
ROSALIE SCHMECHEL, deceased, ) 
) 




CLINTON DILLE, M.D., SOUTHERN ) 
IDAHO PAIN INSTITUTE, an Idaho ) 
Corporation, THOMAS BYRNE, P.A., ) 
and JOHN DOE and JANE DOE, I through X, ) 
) 
Defendants/Respondents. ) 
CASE NO. CV 05-4345 
CLERK'S SUPPLEMENTAL RECORD ON APPEAL 
VOLUME? 
Appeal from the District Court of the Fifth Judicial District 
of the State of Idaho, in and for the County of Twin Falls 
HONORABLE G. RICHARD BEVAN 
David Comstock 
Byron Foster 
199 N Capitol Blvd., Ste 500 
P. 0. Box 2774 
Boise, ID 83701-2774 
ATTORNEY FOR APPELLANT 
District Judge 
Steven Hippler 
J. Will Varin 
601 W, Bannock Street 
P. 0. Box 2720 
Boise, ID 83701-2720 
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Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
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Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 


































































Notice Of Appearance G. Richard Bevan 
Filing: A1 - Civil Complaint, More Than $1000 No G. Richard Bevan 
Prior Appearance Paid by: Mick Hodges 
Receipt number: 5024920 Dated: 10/3/2005 
Amount: $82.00 (Check) 
Complaint Filed G. Richard Bevan 
Summons Issued x 3 G. Richard Bevan 
Filing: I1A- Civil Answer Or Appear. More Than G. Richard Bevan 
$1000 No Prior Appearance Paid by: Givens 
Pursley, LLP Receipt number: 5027934 Dated: 
11/7/2005 Amount: $52.00 {Check) 
Answer To Complaint And Demand For Jury Trial G. Richard Bevan 
Hearing Scheduled (Scheduling Conference G. Richard Bevan 
01/04/2006 01 :30 PM) 
Order for Scheduling Conference and Order RE: G. Richard Bevan 
Motion Practice 
Letter from David Comstock G. Richard Bevan 
Hearing result for Scheduling Conference held on G. Richard Bevan 
01/04/2006 01 :30 PM: Hearing Vacated 
Affidavit Of Service 
Summons Returned 
Filing: 17 A - Civil Answer Or Appear. All Other 
Actions No Prior Appearance Paid by: Hall 
Farley Oberrecht Blanton Receipt number: 
6000440 Dated: 1/5/2006 Amount: $52.00 
{Check) 
Notice Of Appearance 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
Defendant Thomas J Byrne's Answer to plaintiffs G. Richard Bevan 
complaint and demand for jury trial 
Summons Returned Clinton Dille, M.D. G. Richard Bevan 
Summons Returned Southern Idaho Pain Institute G. Richard Bevan 
Notice Of Service 
Hearing Scheduled (Scheduling Conference 
03/06/2006 01 :30 PM) 
G. Richard Bevan 
G. Richard Bevan 
Order for Scheduling Conference and Order RE: G. Richard Bevan 
Motion Practice 
Notice Of Service Of Discovery Documents 
Stipulation for Scheduling and Planning 
G. Richard Bevan 
G. Richard Bevan 
Hearing result for Scheduling Conference held on G. Richard Bevan 
03/06/2006 01 :30 PM: Hearing Vacated 
Hearing Scheduled (Jury Trial 10/16/2007 09:00 G. Richard Bevan 
AM) Excluding Mondays 
Hearing Scheduled (Civil Pretrial Conference 
09/24/2007 02:30 PM) 
G. Richard Bevan 
Date: 9/11/2008 Fifth Juel 1 District Court - Twin Falls County User: COOPE 
Time: 09:47 AM ROA Report 
Page 2 of 17 Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
Date Code User Judge 
3/8/2006 HRSC COOPE Hearing Scheduled (Status/ADR 09/05/2007 G. Richard Bevan 
01 :32 PM) 
3/9/2006 NOJT COOPE Notice Of Jury Trial Setting, Pretrial Conf- Renee G. Richard Bevan 
And Order Governing Further Proceedings 
4/3/2006 NOTR NIELSEN Notice Of Preparation Of Transcript G. Richard Bevan 
4/6/2006 NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Defendant Clinton Dille, M.D. 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Thomas Byrne, PA 
4/18/2006 NOSV NIELSEN Notice Of Service G. Richard Bevan 
04-17-06 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Amber Zaccone 
5/1/2006 NOTC RKLINE Amended Notice Of Taking Video Deposition G. Richard Bevan 
Duces Tecum Of Thomas Byrne, PA 
NOTC RKLINE Amended Notice Of Taking Video Deposition G. Richard Bevan 
Duces Tecum Of Defendant Clinton Dille, M.D. 
5/10/2006 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
3/9/2006 NOTR NIELSEN Notice Of Preparation Of Transcript G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript G. Richard Bevan 
3/19/2006 NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
(Timothy Floyd, M.D.) 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
(Julian Nicholson, M.D.) 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
(Records Custodian-Sun Valley Spine Institute) 
3/26/2006 NODT NIELSEN Amended Notice Of Deposition Duces Tecum G. Richard Bevan 
(Julian Nicholson, M.D.) 
NODT NIELSEN Amended Notice Of Deposition Duces Tecum G. Richard Bevan 
(Records Custodian - Sun Valley Spine Institute) 
3/30/2006 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
7/3/2006 SUBR NIELSEN Subpoena Returned G. Richard Bevan 
AFSV NIELSEN Affidavit Of Service G. Richard Bevan 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
(Records Custodian - Spine Institute of Idaho) 
SUBR NIELSEN Subpoena Returned G. Richard Bevan 
AFFD NIELSEN Affidavit of Non-Service G. Richard Bevan 
7/13/2006 NOSV MCMULLEN Notice Of Service G. Richard Bevan 
7/14/2006 NOSV NIELSEN Notice Of Service G. Richard Bevan 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
7/17/2006 NTSD NIELSEN Notice Of Service Of Discovery Responses G. Richard Bevan 
NTSD NIELSEN Notice Of Service Of Discovery Responses G. Richard Bevan 
1 I') c,' ,, 
..l (, t) -'•· 
Date: 9/11/2008 
Time: 09:47 AM 
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Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
Date Code User Judge 
7/25/2006 SUBR NIELSEN Subpoena Returned G. Richard Bevan 
AFFD NIELSEN Affidavit of Non-Service G. Richard Bevan 
9/8/2006 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
9/29/2006 NOSV NIELSEN Notice Of Service G. Richard Bevan 
4/19/2007 MOTN NIELSEN Motion for Leave to Amend Complaint to Include G. Richard Bevan 
Claim for Punitive Damages 
fax 
4/20/2007 AFFD NIELSEN Supplemental Affidavit of Arthur G. Lipman, G. Richard Bevan 
Pharm.D. 
AFFD NIELSEN Affidavit of Arthur G. Lipman, Pharm.d. G. Richard Bevan 
MEMO NIELSEN Memorandum in Support of Plaintiffs' Motion for G. Richard Bevan 
Leave to Amend Complaint to Include Claim for 
Punitive Damages 
NIELSEN Plaintiffs' Expert Witness Disclosures G. Richard Bevan 
4/26/2007 HRSC COOPE Hearing Scheduled (Motion 06/18/2007 09:00 G. Richard Bevan 
AM) to amend complaint to add punitive 
damages 
NOHG NIELSEN Notice Of Hearing Re: Motion for Leave to G. Richard Bevan 
Amend Complaint to Include Claim for Punitive 
Damages 
5/11/2007 NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Kimberly Vorse, M.D. 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
David Verst, M.D. 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum $of G. Richard Bevan 
Juanita Peterson 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Carl Peterson 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Cindy Sheer 
5/18/2007 NIELSEN Defendant Thomas Byrne, P.A.'s Disclosure of G. Richard Bevan 
Lay Witnesses 
5/23/2007 NIELSEN Plaintiffs' Lay Witness List G. Richard Bevan 
fax 
5/24/2007 NOSV NIELSEN Notice Of Service G. Richard Bevan 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Carl Peterson 
NOTC NIELSEN Notice of Vacating Deposition Duces Tecum of G. Richard Bevan 
Juanita Peterson 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Kenneth Harris, M.D. 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Julian Nicholson, M.D. 
NODT NIELSEN amended G. Richard Bevan 
Notice Of Taking Deposition Duces Tecum of 
,_f >! '0''_'1 
Cindy Sheer .1. '~ ·-~-' --~ 
Date: 9/11/2008 
Time: 09:47 AM 
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Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
of Kent Jensen 
DefendantThomasByrne,P.a.'sSupplemental G. Richard Bevan 
Disclosure of Lay Witnesses 
fax 
Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Kimberly Vorse, M.D. 
Fax 
Second Supplemental Affidavit of Arthur G. G. Richard Bevan 
Lipman, Pharm.D. 
Notice Of Hearing G. Richard Bevan 
Affidavit of Counsel in Support of Defendant G. Richard Bevan 
Thomas Byrne's Motion to Strike Portions of the 
Affidavits of Arthur G. Lipman, Pharm. D. 
Defendant Thomas Byrne's Motion to Strike G. Richard Bevan 
Portions of the Affidavits of Arthur G. Lipman, 
Pharm.D. 
Affidavit of Keri Fakata, Pharm.D G. Richard Bevan 
Defendant Thomas Byrne's Memorandum in G. Richard Bevan 
Support of Motion to Strike Portions of the 
Affidavits of Arthur G. Lipman, Pharm.D. 
Defendant Clinton Dille, M.D.'s Joinder in Motion G. Richard Bevan 
to Strike Portions of the Affidavit of Arthur G. 
Lipman Pharm. D. 
fax 
Affidavit of Byron V. Foster G. Richard Bevan 
Affidavit of Lorraine Shoafkadish BSN, RN G. Richard Bevan 
Plaintiff's Memorandum in Opposition to G. Richard Bevan 
Defendants' Motion to Strike Portions of the 
Affidavits of Arthur G. Lipman, Pharm.D. 
Affidavit of William Binegar, M.D. in Opposition to G. Richard Bevan 
Plaintiffs' Motion to Amend Complaint to Add a 
Claim for Punitive 
Damages 
fax 
Response to Plaintiffs' Motion for Leave to G. Richard Bevan 
Amend Complaint to Include Claim for Punitive 
Damages 
fax 
Affidavit of Counsel in Support of Defendant G. Richard Bevan 
Thomas Byrne, P .A.'s Memorandum in 
Opposition to Plaintiffs' Motion for Leave to 
Amend Complaint to Include Claim for Punitive 
Damages 
Affidavit of Rodde Cox, MD G. Richard Bevan 
fax 
Date: 9/11/2008 
Time: 09:47 AM 
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Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
Date Code User Judge 
6/11/2007 NIELSEN Defendant Thomas Byrne, P .A.'s Memorandum in G. Richard Bevan 
Opposition to Plaintiffs' Motion for Leave to 
Amend Complaint to Include Claim for Punitive 
Damages 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Stephen P. Lordon, M.D. 
3/12/2007 AFFD NIELSEN Affidavit of Steven J. Hippler G. Richard Bevan 
AFFD NIELSEN Affidavit of Bradford Hare, M.D.PH.D in G. Richard Bevan 
Opposition to Plaintiffs' Motion to Amend 
Complaint to Add a Claim for Punitive Damages 
3/13/2007 NOWD NIELSEN Notice Of Withdrawal of Plaintiff's Motion for G. Richard Bevan 
Leave to Amend Complaint to Include Claim for 
Punitive Damages 
3/14/2007 HRVC COOPE Hearing result for Motion held on 06/18/2007 G. Richard Bevan 
09:00AM: Hearing Vacated to amend complaint 
to add punitive damages 
motion to strike portions of affidavits of Arthur 
Lipman 
NOTC NIELSEN Notice of Vacating Deposition Duces Tecum of G. Richard Bevan 
Carl Peterson 
fax 
l/15/2007 NOTC NIELSEN Notice Vacating Hearing G. Richard Bevan 
fax 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Cindy Scheer 
fax 
NOTC COOPE Notice Vacating Hearing G. Richard Bevan 
fax 
l/18/2007 NIELSEN Plaintiffs' First Supplemental Expert Witness G. Richard Bevan 
Disclosures 
NIELSEN Defendant Thomas J. Byrne's Disclosure of G. Richard Bevan 
Expert Witnesses 
NOTC NIELSEN Notice of Compliance G. Richard Bevan 
fax 
NOTC COOPE Notice of Vacating Hearing G. Richard Bevan 
;/19/2007 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
:/25/2007 SUBR NIELSEN Subpoena Returned G. Richard Bevan 
fax 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Dennis Chambers 
fax 
RETN NIELSEN Return Of Service G. Richard Bevan 
6-16-7 
fax 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
fax .IJ q ~) / 
j_ •.• ·~~ ' :~ 
Date: 9/11/2008 Fifth Ju ll District Court. Twin Falls County User: COOPE 
Time: 09:47 AM ROA Report 
Page 6 of 17 Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
Date Code User Judge 
6/27/2007 NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Arthur G. Lipman, Pharm. D. 
fax 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Stephen P. Lordon, M.D. 
fax 
NODT NIELSEN Second Amended Notice Of Taking Deposition G. Richard Bevan 
Duces Tecum of Kimberly Vorse, M.D. 
fax 
7/3/2007 MOTN NIELSEN Motion for Protective Order G. Richard Bevan 
fax 
7/20/2007 SUBR NIELSEN Subpoena Returned G. Richard Bevan 
7/23/2007 NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
8/2/2007 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
8/3/2007 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
8/6/2007 NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Cornelius Hofman 
NOTC NIELSEN Notice of Vacating Deposition Duces Tecum of G. Richard Bevan 
Dennis Chambers 
NOTC NIELSEN Notice of Vacating Deposition Duces Tecum of G. Richard Bevan 
Shaiyenne Shindle 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
8/13/2007 NODT NIELSEN Second Amended Notice Of Taking Deposition G. Richard Bevan 
Duces Tecum of Stephen P. Lordon, M.D. 
(Change of Location) 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Jim Keller, M.P.H., PA-C 
NODT NIELSEN Second Amended Notice Of Taking Deposition G. Richard Bevan 
Duces Tecum of Arthur G. Lipman, Pharm. D. 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
of Glen R. Graben 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Glen R. Groben 
NODT NIELSEN Second Amended Notice Of Taking Deposition G. Richard Bevan 
Duces Tecum of Glen R. Groben 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
8/22/2007 NODT NIELSEN Amended G. Richard Bevan 
Notice Of Taking Deposition Duces Tecumof 
Dennis Chambers 
';1 y) ·(', r-: 
fax .!~.;:~') 
Date: 9/11/2008 
Time: 09:47 AM 
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8/22/2007 NODT NIELSEN Amended G. Richard Bevan 
Notice Of Taking Deposition Duces Tecum of 
Christopher Frey 
fax 
NODT NIELSEN Amended G. Richard Bevan 
Notice Of Taking Deposition Duces Tecum of 
Shaiyenne Shindle 
fax 
8/27/2007 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
8/29/2007 CONT COOPE Continued (Status/ADR 09/10/2007 11 :00 AM) G. Richard Bevan 
by phone with plaintiff's counsel to initiate 
COOPE Notice Of Hearing G. Richard Bevan 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
3/30/2007 NTSD NIELSEN Notice Of Service Of Discovery Responses G. Richard Bevan 
i 9/10/2007 NIELSEN Plaintiffs' Second Supplemental Expert Witness G. Richard Bevan 
Disclosures 
HRHD COOPE Hearing result for Status/ADR held on 09/10/2007 G. Richard Bevan 
11 :00 AM: Hearing Held by phone with plaintiff's 
counsel to initiate 
LETT COOPE Letter from Byron Foster G. Richard Bevan 
CMIN COOPE Court Minutes Hearing type: Status/ADR Hearing G. Richard Bevan 
date: 9/10/2007 Time: 11 :03 am Court reporter: 
Virginia Bailey 
9/11/2007 NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
NIELSEN Plaintiffs' Third Supplemental Expert Witness G. Richard Bevan 
Disclosures 
fax 
9/12/2007 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
fax 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
fax 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
fax 
)/14/2007 NOSV NIELSEN Notice Of Service G. Richard Bevan 
)/17/2007 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
)/24/2007 NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Marty Bright 
fax 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Valerie Bothoff 
fax 
1 i·; ('I h 
.t ', ·.· .l 
Date: 9/11/2008 
Time: 09:47 AM 
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9/24/2007 NODT NIELSEN Second Amended G. Richard Bevan 
Notice Of Taking Deposition Duces Tecum of 
Christopher Frey 
fax 
HRHD COOPE Hearing result for Civil Pretrial Conference held G. Richard Bevan 
on 09/24/2007 02:30 PM: Hearing Held in 
Chambers 
NIELSEN Defendant Thomas Byrne, PA's Exhibit List G. Richard Bevan 
fax 
MISC.;,. COOPE Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain Institute Trial Exhibit List 
MISC COOPE Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Trial Witness List 
9/25/2007 ORDR COOPE Pretrial Conference Order Pursuant to I.R.C.P. G. Richard Bevan 
16(d) 
9/26/2007 MOTN NIELSEN Plaintiffs' Motion in Lirnine G. Richard Bevan 
fax 
MEMO NIELSEN Memorandum in Support of Plaintiffs' Motion in G. Richard Bevan 
Limine 
fax 
WITN NIELSEN Defendant Thomas Byrne, PA's Witness List G. Richard Bevan 
fax 
WITN NIELSEN Plaintiffs' Witness List G, Richard Bevan 
fax 
NIELSEN Plaintiffs' Exhibit List G. Richard Bevan 
fax 
9/27/2007 AFFD NIELSEN Affidavit of Counsel in Support of Defendant G. Richard Bevan 
Thomas Byrne, P.A.'s Motion in Limine Re: 
Various Issues 
9/28/2007 MOTN NIELSEN Defendant Clinton Dille, M.D. and Southern Idaho G. Richard Bevan 
Pain Institutes' Motions in Limine 
fax 
10/1/2007 MEMO NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain Institutes' Memorandum in Support of 
Motions in Limine 
MEMO NIELSEN Memorandum in Support of Thomas J. Byrne's G. Richard Bevan 
Motion in Limine Re: Various Issues 
AFFD NIELSEN Affidavit of J, Will Varin in Support of Clinton Dille G. Richard Bevan 
and the Southern Idaho Pain lnstitute's Motions in 
Limine 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
fax 
1012/2007 HRSC COOPE Hearing Scheduled (Motion 10/1112007 10:00 G. Richard Bevan 
AM) Pretrial 
10/3/2007 AFFD NIELSEN Affidavit of Counsel in Support of Defendant G. Richard Bevan 
Thomas Byrne's Motion to Quash Subpoenas 
Duces Tecum ,) IJ () "',\ 
fax .l '-· •J 1 
Date: 9/11/2008 
Time: 09:47 AM 
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10/3/2007 MEMO NIELSEN Defendant's Memorandum in Support of Motion to G. Richard Bevan 
Quash Subpoenas Duces Tecum 
fax 
MOTN NIELSEN Defendant's Motion to Quash Subpoenas Duces G. Richard Bevan 
Tecum 
fax 
10/4/2007 MOTN NIELSEN Defendant's Motion to Shorten Time G. Richard Bevan 
fax 
NOHG NIELSEN Notice Of Hearing G. Richard Bevan 
fax 
NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Response to Plaintiffs' 
Motion in Limine 
fax 
AFFD NIELSEN Affidavit of Counsel in Support of Defendant G. Richard Bevan 
Thomas Byrne's Memorandum in Opposition to 
Plaintiffs' Motion in Limine 
fax 
MEMO NIELSEN Defendant Thomas J. Byrne's Memorandum in G. Richard Bevan 
Opposition to Plaintiffs' Motion in Limine 
fax 
MOTN NIELSEN Defendant Thomas Byrne, P.A.'s Joinder in G. Richard Bevan 
Clinton Dille, M.D. and Southern Idaho Pain 
lnstitute's Motion in Limine 
fax 
NIELSEN Amended Plaintiffs' Exhibit List G. Richard Bevan 
fax 
10/5/2007 MEMO NIELSEN Memorandum in Response to Defendant's G. Richard Bevan 
Motions in Limine 
MEMO NIELSEN Memorandum in Opposition to Defendant's G. Richard Bevan 
Motion to Quash Subpoenas Duces Tecum 
AFFD NIELSEN Affidavit of Byron V. Foster G. Richard Bevan 
AFFD NIELSEN Affidavit of J. Will Varin in Support of Clinton Dille' G. Richard Bevan 
and the Southern Idaho Pain lnstitute's Response 
to Plaintiffs' Motion in Limine 
NIELSEN Defendant Thomas J. Byrne's Supplemental G. Richard Bevan 
Disclosure of Expert Witnesses 
fax 
NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Joinder in Defendant 
Byrne's Motion to Quash and Response to 
Plaintiffs' Opposition to Motion to Quash 
fax 
NIELSEN Plaintiffs' Fourth Supplemental Expert Witness G. Richard Bevan 
Disclosure 
fax 
SUBR NIELSEN Subpoena Returned G. Richard Bevan 
AFSV NIELSEN Affidavit Of Service G. Richard Bevan ~' ~-~ (\ (' 
-s.l ,; ~ ;-~.1 1') 
Date: 9/11/2008 
Time: 09:47 AM 
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Hearing Scheduled (Hearing Scheduled 
10/11/2007 09:30 AM} 
Pretrial Memorandum 
G. Richard Bevan 
G. Richard Bevan 
Affidavit of Byron V. Foster in Support of Plaintiffs' G. Richard Bevan 
Pretrial Memorandum 
Reply Memorandum in Support of Plaintiffs' G. Richard Bevan 
Motion in Limine 
Plaintiff's Proposed Jury Instructions G. Richard Bevan 
Defendants Clinton Dille, M.D. and Southern 
Idaho Pain lnstitute's Reply to Plaintiffs' 
Response to Defendants' Motions in Limine 
Defendants Clinton Dille, M .D. and Southern 
Idaho Pain lnstitute's Joinder in Defendant 
Byrne's Motion in Limine 
Defendant Thomas J. Byrne, P.A.'s Proposed 
Spcial Verdict Form 
Defendant Thomas J. Byrne's Trial Brief 
Defendant Thomas J. Byrne, P.A.'s Proposed 
Jury Instructions 
Defendant's Thomas Bryne, P.A.'s Joinder in 
Clinton Dille, M.D. and Southern Idaho Pain 
lnstitute's Reply to Plaintiff's Reponse to 
Defendants' Motions in Limine 
Defendants' Joint Exhibit List 
fax 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
Defendant Clinton Dille' M.D. and Southern Idaho G. Richard Bevan 
Pain lnstitute's Trial Brief 
Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Jury Instructions 
Court Minutes Hearing type: Motion in Limines G. Richard Bevan 
Hearing date: 10/11/2007 Time: 10:07 am Court 
reporter: Virginia Bailey 
Court Minutes Hearing type: Jury Numbering G. Richard Bevan 
Hearing date: 10/11/2007 Time: 9:42 am Court 
reporter: Virginia Bailey 
Notice Of Service G. Richard Bevan 
fax 
Jury Seating Chart G. Richard Bevan 
Jury Seating Chart (Hand written} G. Richard Bevan 
Hearing result for Hearing Scheduled held on G. Richard Bevan 
10/11/2007 09:30 AM: Hearing Held 
Hearing result for Motion held on 10/11/2007 G. Richard Bevan 
10:00 AM: Hearing Held Pretrial 
Hearing result for Jury Trial held on 10/16/2007 G. Richard Bevan 
09:00 AM: Jury Trial Started Excluding 
Mondays ·.~ ,·! n n j. i:, ,:..,1 .') 
Date: 9/11/2008 Fifth Jud !District Court - Twin Falls County User: COOPE 
Time: 09:47 AM ROA Report 
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10/12/2007 NIELSEN Pocket Trial Brief Re: Hearsay Issue and Mrs. G. Richard Bevan 
Schmechel's Identification of Mr. Byrne 
fax 
NIELSEN Supplemental Trial Memorandum Re: Dr. Lipman G. Richard Bevan 
fax 
NIELSEN Second Supplemental Trial Memorandum Re: G. Richard Bevan 
Plaintiffs' Expert Jim Keller 
fax 
10/15/2007 AFFD NIELSEN Affidavit of Chris D. Comstock Regarding the G. Richard Bevan 
Parties' Motions in Limine 
NIELSEN Pocket Trial Brief Re: Hearsay Issue and Mrs. G. Richard Bevan 
Schmechel's Identification of Mr. Byrne 
MEMO NIELSEN Supplemental Trial Memorandum Re: Dr. Lipman G. Richard Bevan 
NIELSEN Second Supplemental Trial Memorandum Re: G. Richard Bevan 
Plaintiffs' Expert Jim Keller 
NIELSEN Defendant Thomas J. Byrne's Reply to Plaintiffs' G. Richard Bevan 
Pocket Trial Brief Re: Hearsay Issue and Mrs. 
Schemchel's Identification of Mr. Byrne 
fax 
JUIN COOPE Defendants Clinton Dille, M .D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's First Supplement Jury 
Instructions 
10/16/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 1 G. Richard Bevan 
Hearing date: 10/16/2007 Time: 9:18 am Court 
reporter: Virginia Bailey 
MISC COOPE Juror Questions Submitted by Defendants Dille G. Richard Bevan 
and Southern Idaho Pain Institute (in envelope 
with answers) 
MISC COOPE Jury Roll Call G. Richard Bevan 
MISC COOPE Peremptory Challenges G. Richard Bevan 
MISC COOPE Potential Jury Panel G. Richard Bevan 
ORDR COOPE Order Re: Motions in Limine G. Richard Bevan 
10/17/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 2 G. Richard Bevan 
Hearing date: 10/17/2007 Time: 8:45 am Court 
reporter: Virginia Bailey 
MISC COOPE Preliminary Jury Instructions G. Richard Bevan 
MISC COOPE Final Jury Panel G. Richard Bevan 
10/18/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 3 G. Richard Bevan 
Hearing date: 10/18/2007 Time: 9:09 am Court 
reporter: Virginia Bailey Audio tape number: ct rm 
1 
JUIN COOPE Plaintiff's First Supplemental Proposed Jury G. Richard Bevan 
Instructions Filed 
10/19/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 4 G. Richard Bevan 
Hearing date: 10/16/2007 Time: 9:00 am Court 
reporter: Virginia Bailey l?JI) 
Date: 9/11/2008 
Time: 09:47 AM 
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Date Code User Judge 
10/19/2007 BREF COOPE Plaintiffs' Bench Brief RE: Proposed "Reckless" G. Richard Bevan 
Instruction 
OBJC COOPE Plaintiffs' Objections to the Defendant's Proposed G. Richard Bevan 
Jury Instructions 
10/23/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 5 G. Richard Bevan 
Hearing date: 10/23/2007 Time: 9:00 am Court 
reporter: Virginia Bailey 
BREF COOPE Supplemental Bench Brief Regarding Jury G. Richard Bevan 
Instruction on Reckless Conduct 
10/24/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Hearing G. Richard Bevan 
date: 10/24/2007 Time: 9:00 am Court reporter: 
Virginia Bailey 
10/25/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 7 G. Richard Bevan 
Hearing date: 10/25/2007 Time: 9:10 am Court 
reporter: Virginia Bailey 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
10/26/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day .8 G. Richard Bevan 
Hearing date: 10/26/2007 Time: 9:10 am Court 
reporter: Virginia Bailey 
JUIN COOPE Plaintiffs' Second Supplemental Proposed Jury G. Richard Bevan 
Instructions Filed 
OBJC COOPE Defendants' Joint Objections to Plaintiffs' G. Richard Bevan 
Proposed Jury Instructions 
10/30/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 9 G. Richard Bevan 
Hearing date: 10/30/2007 Time: 8:47 am Court 
reporter: Virginia Bailey 
MISC COOPE Final Jury Instructions G. Richard Bevan 
OBJC COOPE Defendants' Joint Objections to Court's Proposed G. Richard Bevan 
Final Jury Instructions 
OBJC COOPE Defendants' Objectionto Plaintiffs' Proposed G. Richard Bevan 
Rebuttal Testimony of Dr. Lipman 
MISC COOPE Declaration of Counsel in Support of Defendants' G. Richard Bevan 
Objection to Proposed Rebuttal Testimony of Dr. 
Lipman 
MISC COOPE Special Verdict Form G. Richard Bevan 
10/31/2007 LETT COOPE Letter from Comstock and Bush G. Richard Bevan 
11/5/2007 JDMT COOPE Judgment G. Richard Bevan 
11/9/2007 JDMT COOPE Judgment G. Richard Bevan 
CDIS COOPE Civil Disposition/Judgment entered: entered for: G. Richard Bevan 
Byrne, Thomas J PA, Defendant; Dille, Clinton L 
MD, Defendant; Doe, John, Defendant; Jane Doe 
I -x,, Defendant; Southern Idaho Pain Institute, 
Defendant; Hall, Tamara, Plaintiff; Howard, Kim 
Lee, Plaintiff; Lewis, Robert P, Plaintiff; 
Schmechel, Vaughn, Plaintiff. Filing date: 
11/9/2007 




Time: 09:47 AM 
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11/14/2007 AFFD NIELSEN Affidavit of Counsel in Support of Memorandum G. Richard Bevan 
of Costs 
MOTN NIELSEN Defendant Thomas Byrne, P.A.'s Motion for Costs G. Richard Bevan 
MEMO NIELSEN Defendant Thomas J. Byrne's Verified G. Richard Bevan 
Memorandum of Costs 
11/19/2007 MOTN NIELSEN Plaintiffs' Motion for New Trial G. Richard Bevan 
MEMO NIELSEN Memorandum in Support of Plaintiffs' Motion for G. Richard Bevan 
New Trial 
AFFD NIELSEN Affidavit of Byron V. Foster in Support of Plaintiffs' G. Richard Bevan 
Motion for New Trial 
11/20/2007 HRSC COOPE Hearing Scheduled (Motion for Attorney fees and G. Richard Bevan 
Costs 12/17/2007 09:00 AM) 
HRSC COOPE Hearing Scheduled (Motion 12/17/2007 09:00 G. Richard Bevan 
AM) for new trial -- Comstock 
11/21/2007 NOHG NIELSEN Notice Of Hearing re: Motion for New Trial G. Richard Bevan 
fax 
ORDR COOPE Order Returning Property to Investigating Law G. Richard Bevan 
Enforcement Agency 
11/23/2007 MOTN NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Motion for Costs 
MEMO NIELSEN Verified Memorandum of Costs G. Richard Bevan 
11/26/2007 NIELSEN Defendant Thomas J. Byrne's Amended Verified G. Richard Bevan 
Memorandum of Costs 
NOHG NIELSEN Notice Of Hearing G. Richard Bevan 
fax 
11/28/2007 OBJC NIELSEN Plaintiffs' Objections to Defendant Thomas J. G. Richard Bevan 
Byrne's Verified Memorandum of Costs 
11/30/2007 NOHG NIELSEN Notice Of Hearing G. Richard Bevan 
12/3/2007 NIELSEN Defendant Thomas J. Byrne's Memorandum in G. Richard Bevan 
Opposition to Plaintiffs' Motion for New Trial 
AFFD NIELSEN Affidavit Keely E. Duke in Support of Thomas J. G. Richard Bevan 
Byrne's Memorandum in Opposition to Plaintiffs' 
Motion for New Trial 
NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho. Pain lnstitute's Response to Plaintiffs' 
Motion for New Trial 
AFFD NIELSEN Affidavit of Steven J. Hippler in Support of Clinton G. Richard Bevan 
Dille and the Southern Idaho Pain lnstitute's 
Response to Plaintiffs' Motion for New Trial 
12/4/2007 OBJC NIELSEN Plaintiffs' Objections to Defendant Clinton Dille, G. Richard Bevan 
M.D. and Southern Idaho Pain lnstitute's Verified 
Memorandum of Costs 
fax 
12/13/2007 NIELSEN Defendant Thomas J. Byrne's Reply G. Richard Bevan 




Time: 09:47 AM 
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Reply Memorandum in Support of Plaintiffs' G. Richard Bevan 
Motion for New Trial 
Affidavit of J. Will Varin in Support of Defendants G. Richard Bevan 
Clinton Dille, M.D. and Southern Idaho Pain 
lnstitute's Reply to Plaintiffs' Objections to 
Defendants Verified Memorandum of Costs 
Amended Verified Memorandum of Costs G. Richard Bevan 
Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Reply to Plaintiffs' 
Objections to Defendants Verified Memorandum 
of Costs 
Court Minutes Hearing type: Motion for New trial G. Richard Bevan 
and motion for atty fees Hearing date: 
12/17/2007 Time: 9:00 am Court reporter: Virginia 
Bailey 
Hearing result for Motion held on 12/17/2007 
09:00 AM: Hearing Held for new trial --
Comstock 
Hearing result for Motion for Attorney fees and 
Costs held on 12/17/2007 09:00 AM: Hearing 
Held Dille and Bryne 
G. Richard Bevan 
G. Richard Bevan 
Memorandum Opinion and Order RE: Plaintiffs' G. Richard Bevan 
Motion for New Trial 
Memorandum Decision and Order RE: G. Richard Bevan 
Defendants' Motions for Costs 
Amended Judgment G. Richard Bevan 
Judgment Nunc Pro Tune G. Richard Bevan 
Estimate Cost of Reporter's Transcript 2100 G. Richard Bevan 
pages 
Notice Of Appeal G. Richard Bevan 
Clerk's Certificate Of Appeal G. Richard Bevan 
Filing: T - Civil Appeals To The Supreme Court G. Richard Bevan 
($86.00 Directly to Supreme Court Plus this 
amount to the District Court) Paid by: Comstock, 
David E. (attorney for Schmechel, Vaughn) 
Receipt number: 8006054 Dated: 3/5/2008 
Amount: $15.00 (Check) For: Schmechel, 
Vaughn (plaintiff) 
Miscellaneous Payment: For Making Copies Of G. Richard Bevan 
Transcripts For Appeal Per Page Paid by: 
Comstock and Bush Receipt number: 8006055 
Dated: 3/5/2008 Amount: $70.00 (Check) 
Miscellaneous Payment: Record Covers For G. Richard Bevan 
Appeals Paid by: Comstock and Bush Receipt 
number: 8006055 Dated: 3/5/2008 Amount: 
$30.00 (Check) 
Supreme Court Document Filed- Copy of Filing 
Fee Receipt 
G. Richard Bevan 
Date: 9/11/2008 Fifth Ju 111 District Court - Twin Falls County User: COOPE 
Time: 09:47 AM ROA Report 
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3/14/2008 SCDF COOPE Supreme Court Document Filed- Filing of Clerk's G. Richard Bevan 
Certificate 
SCDF COOPE Supreme Court Document Filed- Notice of Appeal G. Richard Bevan 
(T) 
3/17/2008 REQU COOPE Defendant Thomas J. Bryne, PA 's Request for G. Richard Bevan 
Additional Transcript and Record 
REQU COOPE Defendants Clinton Dille M.D. and Southern Idaho G. Richard Bevan 
Pain lnstitute's Request for Additional Transcripts 
and Records 
3/18/2008 CCOA COOPE Amended Clerk's Certificate Of Appeal G. Richard Bevan 
3/24/2008 SCDF COOPE Supreme Court Document Filed- Order Granting G. Richard Bevan 
Court Reporter's Motion for Extension of Time 
SCDF COOPE Supreme Court Document Filed- Clerk's Record G. Richard Bevan 
& Transcript Due Date Reset 
3/28/2008 SCDF COOPE Supreme Court Document Filed- Document(s) G. Richard Bevan 
4/2/2008 AFFD NIELSEN Affidavit of Byron W. Foster G. Richard Bevan 
fax 
MOTN NIELSEN Plaintiff's Motion to Extend Automatic Stay G. Richard Bevan 
fax 
AFFD NIELSEN Affidavit of Taylor L. Mossman G. Richard Bevan 
fax 
4/8/2008 NIELSEN Defendants Clinton Dille', M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Objection to Plaintiffs' 
Motion to Extend Automatic Stay 
fax 
AFFD NIELSEN Affidavit of Steven J. Hippler in Support of G. Richard Bevan 
Defendants' Objection to Plaintiffs' Motion to 
Extend Automatic Stay 
fax 
4/9/2008 COOPE Miscellaneous Payment: For Making Copies Of G. Richard Bevan 
Transcripts For Appeal Per Page Paid by: Givens 
Pursley Receipt number: 8009231 Dated: 
4/9/2008 Amount: $100.00 (Check) 
5/8/2008 HRSC COOPE Hearing Scheduled (Motion 05/28/2008 02:00 G. Richard Bevan 
PM) to stay execution and bond in interesting 
bearing acct., by phone 
NOTC COOPE Plaintiff's Notice of Posting of Cash Bond G. Richard Bevan 
MOTN COOPE Plaintiff's Motion to Stay Execution of Judgment G. Richard Bevan 
Pending the Appeal 
BNDC COOPE Bond Posted - Cash (Receipt 8011835 Dated G. Richard Bevan 
5/8/2008 for 35603.64) 
5/12/2008 OBJC NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Objection to Plaintiffs' 
Motion to Stay Execution of Judgment Pending 
the Appeal 
NOHG COOPE Notice Of Telephonic Hearing RE: Plaintiffs' G. Richard Bevan 
Motion to Stay Execution of Judgment Pending 
·~ f' {\ 
J. I~ ) 
the Appeal and Notice of Posting Cash Bond 
Date: 9/11/2008 
Time: 09:47 AM 
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5/21/2008 NIELSEN Thomas Byrne, P.A. 's Joinder in Defendants G. Richard Bevan 
Clinton Dille, M.D. and Souther Idaho Pain 
lnstitute's Objection to Plaintiffs' Motion to Stay 
Execution of Judgment Pending the Appeal 
fax 
5/28/2008 CMIN COOPE Court Minutes Hearing type: Motion Hearing date: G. Richard Bevan 
5/28/2008 Time: 10:00 am Court reporter: Virginia 
Bailey Audio tape number: ct rm 1 
DCHH COOPE Hearing result for Motion held on 05/28/2008 G. Richard Bevan 
02:00 PM: District Court Hearing Held 
Court Reporter: 
Number of Transcript Pages for this hearing 
estimated: to stay execution and bond in interest 
bearing acct., by phone 
5/30/2008 ORDR COOPE Order Granting Plaintiffs' Motion to Stay G. Richard Bevan 
Execution of Judgment Pending the Appeal 
6/9/2008 SCDF COOPE Supreme Court Document Filed- Document G. Richard Bevan 
SCDF COOPE Supreme Court Document Filed- Clerk's Record G. Richard Bevan 
and Transcript Due Date Reset 
SCDF COOPE Supreme Court Document Filed- Order Granting G. Richard Bevan 
Court Reporter's Motion for Extension of Time 
SCDF COOPE Supreme Court Document Filed- Clerk's Record G. Richard Bevan 
& Transcript Due Date Reset 
6/13/2008 NOTC COOPE Notice of Balance Due on Clerk's Record G. Richard Bevan 
NOTC COOPE Notice of Balance Due on Clerk's Record G. Richard Bevan 
NOTC COOPE Notice of Balance Due on Clerk's Record G. Richard Bevan 
6/24/2008 COOPE Miscellaneous Payment: Personal Copy Fee Paid G. Richard Bevan 
by: Comstaock and Bush Receipt number: 
8016131 Dated: 6/24/2008 Amount: $61.70 
(Check) 
COOPE Miscellaneous Payment: For Making Copies Of G. Richard Bevan 
Transcripts For Appeal Per Page Paid by: 
Comstaock and Bush Receipt number: 8016131 
Dated: 6/24/2008 Amount: $291.25 (Check) 
COOPE Miscellaneous Payment: Record Covers For G. Richard Bevan 
Appeals Paid by: Comstaock and Bush Receipt 
number: 8016131 Dated: 6/24/2008 Amount: 
$30.00 (Check) 
COOPE Miscellaneous Payment: For Making Copies Of G. Richard Bevan 
Transcripts For Appeal Per Page Paid by: Hall, 
Farley, Oberrecht & Blanton P.A. Receipt number: 
8016139 Dated: 6/24/2008 Amount: $269.00 
(Check) 
COOPE Miscellaneous Payment: Personal Copy Fee Paid G. Richard Bevan 
by: Hall, Farley, Oberrecht & Blanton P.A. Receipt 
number: 8016140 Dated: 6/24/2008 Amount: 
$6.90 (Check) 
~ ",.l n r: 
,.L ; •.• , ,) 
Date: 9/11/2008 
Time: 09:47 AM 
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Fifth Judir Pistrict Court - Twin Falls County User: COOPE 
ROA Report 
Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
Date Code User Judge 
6/24/2008 COOPE Miscellaneous Payment: For Making Copies Of G. Richard Bevan 
Transcripts For Appeal Per Page Paid by: Hall, 
Farley, Oberrecht & Blanton P.A. Receipt number: 
8016140 Dated: 6/24/2008 Amount: $47.50 
(Check) 
COOPE Miscellaneous Payment: Personal Copy Fee Paid G. Richard Bevan 
by: Givens Pursley Receipt number: 8016141 
Dated: 6/24/2008 Amount: $62.00 (Check) 
COOPE Miscellaneous Payment: For Making Copies Of G. Richard Bevan 
Transcripts For Appeal Per Page Paid by: Givens 
Pursley Receipt number: 8016141 Dated: 
6/24/2008 Amount: $211.25 (Check) 
7/8/2008 LODG COOPE Lodged Transcript Volume 1 G. Richard Bevan 
LODG COOPE Lodged Transcript Volume 2 G. Richard Bevan 
7/11/2008 SCDF COOPE Supreme Court Document Filed- Notice of G. Richard Bevan 
Transcript Lodged 
8/5/2008 OBJC NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Objection to Clerk's Record 
and Request for Additional Items 
OBJC NIELSEN Defendant Thomas J. Byrne's Joinder in G. Richard Bevan 
Defendants Clinton Dille M.D. and Southern Idaho 
Pain lnstitute's Objection to Clerk's Record and 
Request for Additional Items 
fas 
8/6/2008 HRSC COOPE Hearing Scheduled (Motion 09/03/2008 09:00 G. Richard Bevan 
AM) Objection to clerk's record 
8/7/2008 NOHG NIELSEN Notice Of Hearing G. Richard Bevan 
8/12/2008 SCDF COOPE Supreme Court Document Filed- Document (s) G. Richard Bevan 
SCDF COOPE Supreme Court Document Filed- Clerk's G. Richard Bevan 
Record/Reporter's Trans. -Suspended-
8/22/2008 STIP NIELSEN Stipulation re: to Clerk's Record and Request for G. Richard Bevan 
Additional Items 
ORDR COOPE Order RE: Objection to Clerk's Record and G. Richard Bevan 
Request for Additional Items and Stipulation RE: 
Objection to Clerk's Record and Request for 
Additional Items 
8/27/2008 HRVC COOPE Hearing result for Motion held on 09/03/2008 G. Richard Bevan 
09:00 AM: Hearing Vacated Objection to clerk's 
record 
NOTC COOPE Notice of Balance due on Clerk's Record G. Richard Bevan 
(Supplemental) 
9/2/2008 SCDF COOPE Supreme Court Document Filed- Document(s) G. Richard Bevan 
SCDF COOPE Supreme Court Document Filed- Clerk's Record G. Richard Bevan 
and Transcript Due Date Reset 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRlCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
Case No. CV-05-4345 
VAUGHN SCHJvlECI·IEL 1 individually, and as Surviving Spouse and 
Personal Representat:i.ve of the Estate of ROSALIE SCHMECI-l:EX.. 1 
deceased, and ROBERT P. LEWIS, KIM HOWARD, and JUANITA 
PETERSON natural children of ROSALIE: SCHEMECHEL, deceased, 
Plaintiffs, 
vs. 
CLINTON DILLE, M.D., SOUTHERN IDAHO PAIN INSTITUTE, an 
Idaho corporation, THOMAS BYRNE/ P.A. and JOHN DOE I 
through X, 
Defendants. 
DEPOSITION OF JAMES KELLER 
August 8 1 2007 
Pursuant to Notice taken on behalf of the Defendants at 
Esquire Deposition Services, 303 E. 17th Avenue, suite 565, 
Denver, Colorado 80202, at 10:40 p,m,, before Kelli J. 
Wessels, Registered Professional Reporter and Notary Public 
within Colorado. 
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2 BYRON V, FOSTER, Attomey at Law, 199 N, Capitol 
Boulevard, Suite 500, Boise, ldaho 83701, appearing on 
3 behalf of the Plaintiffs. 
4 KEELY E, DUKE, Attorney o.t Law, from the Law Finn 
of Hall, Farley, Oberrecht & Blanton, P.A., Key Financial 
s Center, 702 We..'>t ldaho Street, Suite 700, Boise, Idaho 
8370 l, appearing on behalf of Defendant Thomas Byrne, P.A. 
6 
STEVEN 1 HIPPLER, Attorney at Law, from the Law 
'7 firm of Givens Pursley, LLP, 60 I W. Bannock, Boise, Jdaho 
83701, appearing on behalf of Defendants Clinton Dille, 
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1 WHEREUPON, the following proceedings were he 8 
2 pursuant to the Idaho Rules of Civil Procedure: i 
3 JAMES KELLER 
4 having been duly sworn to state the whole truth, testified 
5 as follows: 
6 EXAMINATION 
7 BY MS, DUKE: 
8 Q, Mr. Keller, my name is Keely Duke, We were jus 1\ 
9 introduced off the record, lam one of the attorneys that , 
10 is representing T,l Byrne, the PA that provided care to 
11 Ms, Schmechel in September and October of 2003, 
12 You are here today for your deposition, And this 
13 deposition is being taken pursuant to the Idaho Rules of 
14 Civil Procedure. , 
15 lfyo\t could please state your name for the 
16 record, 
1 7 A, My name is Jimmie with an i-e, middle initial E, 
18 Keller, K-e-1-1-e-r. 
19 Q, Have you had your deposition taken before? 
20 A, Forthiscase? 
21 Q, No, any case? 
22 A Yes, 
23 Q. So you're familiar with basically the process we 
24 are about to go through today? 
25 A. Yes, 
Page 5 
1 Q. If l ask you a question that you don't understand, 
2 will you please let me know? · 
3 A, Yes, 
4 Q, If you are answering my questions, l will assume 
5 you understood them, 
6 A, Yes, 
7 Q, Other than that, I'm not going to go through the 
8 ground rules because you've been through it before and"~ 
9 might as well be efficient here, 
10 What other types of cases have you been deposed 
11 ' ') m, 
12 A, Divorce and it was a malpractice suit against a PA 
1 13 and Children's Hospital here in Denver, I believe, three 
14 years ago, 
15 Q. And were you on -- were you a witness in the case 
16 or were you an expert? 
17 A, I was an expert for the defense, 
18 Q, And what were the allegations with respect to that 
19 PA? 
20 A Releasing infonnation to the public without ,. 
21 consent. 
22 Q, And what was the result of the case? 
23 A, ft was found against the PA and Children's 
24 HospitaL It was an alleged parental abuse that the PA 
25 thought did occur, testified to that and then actually 
.. . ...... . ....... , ... · 
2 (Pages 2 to 5) 
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1 later gave an interview to CNN with permission of the 1 
2 mother of the child. 2 
3 Q. Other than that case and obviously your divorce 3 
4 case, have you been an expert in any other cases? 4 
5 A. Yes, J1ve been asked to consult on some cases. 5 
6 Mostly it has been either written opinion or 6 
7 telephonically. 7 
8 Q. How many cases do you think you have consulted o 8 
9 in an expert capacity over the course of a year? 9 
10 A. Less than ten. I can1t give you an accurate 10 
11 number but somewhere between five and ten. 11 
12 Q. Has that been over the last 10 years, 15 years, 5 12 
13 years? 13 
14 A. lt was actually back when I was in the Army. The· 14 
15 first time I did it was when I was an Army military PA in 15 
16 the Army. It was an intoxication case and 1 think that was 16 
17 the 1979 or '80 time frame. That was the first time. And 17 
18 then subsequently since then it has been in the late '90s 18 
19 and then through the CUJTent time. 19 
20 Q. And what percentage have you worked with 20 
21 plaintiffs versus defendants? 21 
22 A. Probably 50/50. 22 
2 3 Q. And have you worked with Mr. Foster or anyone fro )123 
24 his firm before? 24 
25 A. No, ma1am. 25 
Page 7 
1 Q. Have you worked with Mr. Patterson or Mr. Jacks• n l 
2 out of Twin Falls, Idaho? 2 
3 A. In another case, yes. 3 
4 Q. Other than that other case, any other involvement 4 
5 with either of those two? 5 
6 A. No1 ma
1am. Sorry. 6 
7 Q. No problem. Is-· how many cases have you had i, 7 
8 Idaho? 8 
9 A. To an opinion, two, 9 
10 Q. When you say to an opinion, what do you mean by 1D 
11 that? 11 
12 A. J was asked to look at the case and offer an 12 
13 opinion or be an expert opinion if possible. 13 
14 Q. In those two cases? 14 
15 A. Yes. 15 
16 Q. What do you charge for your services? 16 
17 A. $ l 25 an hour to review a case and then $200 for 17 
18 deposition per hour. Deposition and n·ial. And then 18 
19 expenses. 19 
2 o Q. And when you bill your lime, let's say that you 20 
21 travel to Twin Falls for the trial, what time would you 21 
22 bill? Let1s say you leave on a Tuesday and you come bac c22 
23 on a Thursday? 23 
24 A. To me -- I wouldn't certainly charge for that. lt 24 
2 5 would just be the fare and expenses. By the time l would 25 
August 8, 2007 
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enter the com1 building from the time J left. 
Q. How much have you billed so far on the case? 
A. 800 and something dollars if l remember. 
MR. FOSTER: I don't remember but that sounds 
about right. ' 
A. I don't have the letter with me but that is the 
only time J billed. 
Q. (BY MS. DUKE) Do you have work that you have ; 
performed that you haven't yet billed? 
A. Yes. 
Q. How much work do you think you haven't yet billed ' 
A. Five hours preparing for today and then today. 
And then whatever time it takes me to put It altogether. 
Q. Okay. All right. Ase you registered with any 
legal service or referral agency? 
A. No, ma'am. To be honest, I have no idea how 
people get my name. I usually get phone calls or letters. 
Usually phone calls. 
Q. Do you have any idea how Mr. Foster located you 
for this case? 
A, No> ma1am, 
Q. If you could just go through a general background 
with respect lo your medical school and ti-aining, not 
medical school but your PA school and training? 
A. l enlisted in the United States Army in l 967. I 
Page 9 
was trained as a medical corpsman and then subsequently was ( 
assigned to Fitzsimmons Anny Medical Center here in Aurorf ;j 
or in Denver for additional training that qualified me to t 
be an equivalent to an LPN, it was called clinical 
specialist, 
Went to Vietnam for two years. I was in two 
battalions as a corpsman. When l came back I taught·· l 
was an assistant ward master on the orthopedic ward at 
Fitzsimmons and then was asked to come over to teach in the 
school I graduated from. Did that for almost four years 
and then I had applied to the Anny military physician 
assistant program and was matriculated into their 6th class 
in July 1974 and graduated in 1976. 
I spent almost 27 years in the Army. The majority 
of it as -- all but nine years as a physician assistant. 
And I retired as a major promotable. 
During the time l was in the Army I primarily did 
emergency care family medicine. I had the pleasure of 
working at the White House Medical Unit for four years from 
1984 to 1988 serving President Reagan and at that time Vice 
President George H. W. Bush. 
Then after I retired I went to Greenville 
University in North Carolina and sta1ied their physician 
assistant program, 
1, 
I got married again for the second time. We won1t 
3 (Pages 6 to 9) 
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1 go into the other marriage. And helped staH another PA 
2 program in Savannah, Georgia. By that time it was South 
3 College, now it is South University. I was also a 
4 consultant for the Association of Physician Assistant 
5 Programs in helping new programs get established. 
6 My wife moved to~~ she was also in the Army and 
7 was moved to Georgia and took command ofa recruiting 
8 battalion. At that time I worked part time in a family 
9 medicine clinic and also in urgent care in Peachtree City, 














A. There was no per se any long~term care pain 
management that l did specifically. 
Q. Okay. 
A. lt was mostly depending upon either disease, 
illness or injury. 
Q. And then after you left the military, what year 
was that that you left? 
A. I left in 1994. My retirement date is 1 February 
I 994. Just also prior to retirement from '92 until t 
11 assigned to a recruiting command al Fort Knox, Kentucky. 
12 And I worked for a few months In the acute care 




retired, I also worked parMime in an emergency departmer 
at Mary Washington Hospital in Fredericksburg, Virginia. · 
And also part time in an urgent care in Annandale, 
10 Medicine Clinic as a civilian. It was called Nelson Troupe 14 Virginia. 
15 Medica! Clinic at Fort Knox and worked thct'e until I came 
16 out here as the director of the PA program at Red Rocks 
17 Community College in December of2001 and I have been doin 





Then when I went to East Carolina when t was 
putting the PA program together at the hospital, Pitt 
County Memorial Hospital in Greenville in the emergency i 
department. · 
19 For the last couple of years we got a grant from 
20 the Colorado trust and established a world health clinic in 
21 Idaho Springs, Colorado, and I've been working on Tuesday 
22 afternoons up there seeing patients and keeping clinically 
23 active. 
24 I have a master1s degree from George Washington 








Q. So from 1992 to 1994 when you were working 
partMtime in the emergency room and the urgent care center 
l would assume that you did not have a pain management 
practice? 
A, No) ma1am. 
Q. And then same with at East Carolina? 
A. No, ma'am. 
f----------------------i----------------------1•, 
Page 11 Page 13 
1 Q. With respect to the time that you spent in the 1 Q. And when were you at East Carolina, what were the ; 
2 Army as a PA -- I just want to backtrack a bit. 2 years? 
3 A. Sure. 3 A. '94 to '97. 
4 Q. You indicated that you were in the Am1y for 27 4 Q. Okay, And then after '97 it is my understanding 
5 years, all but nine of them serving as a PA? 5 you then went to Savannah? 
6 A. 26 years, 9 months and some odd days, 6 A. Well, I commuted between Peachtree City, Georgia , 
7 
8 
Q. But all but nine-· who's counting. 7 and Savannah. I would go down two or three days a week. · 
MR. HIPPLER: Evetybody in the military knows 8 With computers now you don't have to be in one spot · 
9 exactly how long you were in. 9 anymore. 
10 THE DEPONENT: Yes, you do. l O Q. Sure. 
11 Q. (BY MS. DUKE) All but nine of them you were a PA? 11 A But l commuted and worked via computer and 
12 A. Yes, I was an enlisted person until then. 12 tcfophonically. And I only did that for a year, just to 
13 Q. When you were in the Anmy serving as a PA, what 13 get them started, get them accredited. 
14 was tbe type of practice that you had? 14 Q. Like 197 to '987 
15 A As I mentioned earlier it was primarily troupe 15 A. No, if I remember c01Tectly it was 196, '97 lime 
16 medicine, taking care of active duty soldiers but also had 16 frame. I1m sorry, that is not correct, I take that back. 
1 7 responsibility for most places to also take care of their 17 Yes 1 it was '97, 198 ti1ne frame, 
18 family members. So it was basic family medicine. And also 18 Q. And during that'97, '98 time frame, did you have 
19 depending on the situations whether combat or simulate 19 any pain management practice? 
2 O combat or actual accidents and so forth, emergency 2 0 A. No, ma1am. 
21 medicine, too. I worked in some emergency departments of 21 Q, After 198, what did you do next? 
2 2 some of the hospitals, 2 2 A, I worked in the family medicine urgent care -~ ,. 
~ ! wh~~ p~:~ni::~~a~;~::1~~:~~~e~:;~: t~~n~i~:s~1ain ~ ! ~:~:i~n:i~c~~~:;:;:f!1~~te;~r;::~ ~;;~:1:rI,: f ~~ I ~ 
2 5 rnanagemcn! related with respect to a long-term treatment 2 5 moved to Fort Knox and worked in the acute care clinic an \ 
., - "" '. 
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l Troupe Medicine Clinic until I left to come out here in 
2 2002. 
3 Q. So at the Peachtree clinic, did you have any pain 
4 management practice? 
5 A. No. 
6 Q. And at Fort Knox? 
7 A. No. Obviously there was some chronic pain but 
8 nothing I had a specialty practice working and 1 call 
9 myself a pain management practitioner1 no, 
10 Q, You were at F011 Knox for four years? 
11 A. No, I was there for two -- almost three. January 
12 of '97 until July of 2002. 
13 Q, And then you moved to Colorado? 
14 A. Yes, ma 1am. 
15 Q. To work as the director of the PA program at the 
16 Red Rocks Community College? 
17 A, Yes, ma1am. 
18 Q. That is the position you cu11·ently hold today? 
19 A. Yes. 
20 Q. And so you've held that from since when? 
21 A. Part time in 200 l to the present. l came out here 
22 foll time, We built a house in 2002. It was completed in 
23 early 2003. And I lived in Candlewood Suites in Lakewoo 
24 which is about five minutes from the college until the 
25 house was completed in Highlands Ranch. 
Page 15 
1 Q, And since you1ve been out here, it sounds like you 
2 have a clinical practice on Tuesdays at a rural health 
3 clinic? 
4 A. Mm-hmm. 
5 Q. And when did that start? 
6 A. We opened the clinic the day after Labor Day which 
7 I think it was 6 September 2005, !twas_,_ we opened it 
8 limited -- at that time it was opened Monday through 
9 Thursday evenings from 5 to 8 p.m. and on Saturday momings 
10 from 9 a.m. until noon. And it was staffed by some of my 
11 faculty members, my PAs and myself and also some of our 
12 graduates. Graduate PAs worked there and were supervised 
13 by our two physicians and our faculty. 
14 Last year, last October 2006, which was part of 
15 the grant to have the clinic become a sustaining entity it 
16 was purchased by a physician by the name of Elaine Shirar, 
17 That is S»h-i-r-a-r who is now my supervising physician. 
18 And the clinic has now moved from the Clear Creek County 
19 Resources Center to a stand~alone building on 15th A venue, 
20 115 15th Avenue in ldaho Springs, Jt is called the Meadows 
21 Family Medical Center Incorporated. 
22 And it is staffed by Dr. Shirar and some nurse 
23 practitioners and myself. And as I mentioned to you, I 
24 only work there on Tuesday afternoons. And the reason we 
25 put the grant together was to provide general family 
August 8, 2007 
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1 medicine care in ldaho Springs and also as a preceptor sit' 
2 for our first year and second year students and the medic, 
3 assisting students at Red Rocks. 
4 Q. So when you are there on a Tuesday afternoon, 
5 approximately how many patients do you see on a Tuesd y 
6 afternoon? ·1 '.! 
7 A. ll varies. Yesterday I think I saw 11. They are " 
} 
8 appointed. They are walk-ins so it varies. 
9 Q. ls any of your clinical practice that you have 
10 practiced here in Colorado a pain management practice? 
11 A. No1 ma1am, 
12 MR. HIPPLER: You are very quick with your 
13 answers. The look on the court reporter's face, you are 
14 getting a little cross-over l think. Wait a second for her 
15 to finish her question, 
16 THE DEPONENT: l apologize. 
17 Q, (BY MS. DUKE) So let me just -- with respect to ' 
18 your clinical practice out here in Colorado, no aspect of · 
19 that has been a pain management practice, correct? 
2 o A. That's correct. 
21 Q. Any other clinical practice that you've had out , 
22 here in tho Colorado area other than what we've just talke ': 
2 3 to with respect to the clinic, the rural clinic that you ( 
24 set up that ultimately became Meadows Family Medical f 
25 Center? 3 
Page 17 
l A. No. 
2 Q. So as I understand it then you've obviously never 
3 worked in a pain management clinic? 
4 A. Thaes correct. 
5 Q. And you've never had a part of your practice be 
6 the treatment of chronic pain in a patient, con-ect? 
7 A. That's conect. 
8 Q. And your supervising physician -- I'm sorry, what 
9 was her name? 
10 A. Elaine Shirar, S-h-i-r-a-r, M.D. 
11 Q. And how long has she been your supervising 
12 physician? 
13 A. Since October of 2006. 
14 Q. And who was your supervising physician prior to 
15 that? 
16 A. My medical director was Robert Beshore, 
17 B-e-s-h-o-r-e, M.D. 
18 Q. · How long was he your supervising physician? 
19 A. Since we started the clinic in Idaho Springs. It 
20 would have been the summer -- l would say probably July f 
21 2005. 
22 Q. Prior lo sta1ting the clinic in Idaho Springs, 
23 just narrowing it to the time frame that you have been out 
24 here in Colorado, did you have any clinical practice prior 
25 to opening up the rusal clinic in Idaho Springs? 
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l A. Notma1am. 1 appreciate you accommodating the 10:30 start time today, 
2 Q. So did you need a supervising physician during 2 Have you seen that document before? 
3 that time out here in Colorado? 3 A. I don1t know if Pve seen that one exactly. I saw 
4 A. No. 4 the original one when I was supposed to do it on the 19th 
5 MR. HIPPLER: Keely, l hate to do this to you, I 5 of July, I don
1t remernber if I ever got the amended 
6 have to use the restroom. 6 version of it or not, but I did have it e-malled 1·, 
7 (Whereupon, a short recess was taken.) 7 telephonically. 
8 Q. (BY MS. DUKE) With respect to your practice oo 8 Q. And in that we asked for any and all records that 
9 here in Colorado, so basically from 2001 to the present, 9 you have related in any way to this case and that1s really 
10 have you held any hospital privileges or anything like 10 what I want to talk to you about. Have you brought all 
11 that? 11 records that you have related to this case? 
12 A, No. 12 A. To the best ofmy knowledge they are sitting on 
13 Q. Do you have any licenses in order to practice here 13 the table in front of me. 
14 as a physician assistant in Colorado? 14 Q. Also, a copy of your cmriCulum vitae. I have a 
15 A. I'm licensed by the state of Colorado and also 15 coµy of your curriculum vitae and I want to be sure it is ' 
16 have a DEA number or DEA certificate. 16 no different. 
17 Q. And your DEA certificate, what types of me<licatic nl 7 (Deposition Exhibit 2 marked for identification.) 
18 are you able to prescribe? 18 Q. (BY MS. DUKE) It has been marked as Exhibit 2 am j 
19 A. Scheduled drugs. 19 handed to you. ls that the most recent copy of your 
~. 
20 Q. And when you say scheduled drugs, what does tha · 20 curriculum vitae? It indicates March 6 of 2006, it looks " ' 21 mean? 21 like? i 22 A. Those are controlled substances, Schedule ll 22 A. TI1aes right 
23 through V. lt can be narcotics or similar types of 23 Q. So with respect to Items I, 2, 3 in Exhibit 1 t 
24 medications like that. Hypnotics, whatever. 24 related to all records or documents that you would have 
25 Q, Have you ever held any privileges at any hospital? 25 that in any way relate to this case) you have those in 
Page 19 l?age 21 
1 A. Not in Colo1·ado, l front of you; is that correct? 
2 Q. Outside of Colorado? 2 A. That's conect. 
3 A. Yes. 3 Q. Would there be any e-mail communications or 
4 Q. Where? 4 anything like that contained on your computer or have yo\ 
5 A. Greenville, North Carolina. 5 printed those out? i ;; 
6 Q. Anywhere else? 6 A. I have not printed them out except for the one g 
7 A. Yes. The Marine Co,ps base. The Navel hospital 7 advising me about the change of today. The rest are on ;i ii 
8 at -- the Marine Corps base in North Carolina, which I'm 8 hold or have been erased. ' 9 blocking on the base. 9 Q. So there could be some e-mails that are on your i 
10 MR. HIPPLER: Lajune. 10 computer that might be in the deleted box? 
·1 
~ 
11 A. Thank you. Camp Lajune, The Mary Washington 11 A. Yes, You asked me about how much? ~. ' 
J. 2 Hospital in Fredericksburg, Virginia. Then Ireland Anny 12 Q. 860? i 
13 Community Hospital at Fort Kuox. And then a variety of 13 A. Yes. 
14 hospitals that -- when l was stationed by my milita,y 14 Q. When you go back to your office today just check ) 
15 group. 15 your computer, your in~box or your sent box, your deletec: 
16 Q. (BY MS. DUKE) Have you ever had any privileges 16 box to see if you have any e-mails to or from Mr. Foster cf 
17 suspended, altered or revoked? 17 anyone related to tl1is case aud if you do please print 
18 A. No, ma'am. 18 those off and forward them to Mr. Foster and he'll provid ., 
19 Q. Let me mark as Exhibit 1 the notice of taking your 19 them to us. 
20 deposition. 20 A. Sure. The only communications specifically are i 
21 (Deposition Exhibit I marked for identification.) 21 just notices of depositions, that's all. But I will ' 
22 Q. (BY MS. DUKE) You've been handed what has bee 122 definitely do that. Most oftl1em what I do I hold them 
'.l 
23 marked as Deposition Exhibit l, which l will just let you 23 until the time and then delete them. But I will forward 
! 24 know is an amended copy of your notice duces tecum aski1 ,24 what I have left. 25 that you be here at Esquire Services at l l a.m. We 25 Q. But you don't think there is anything substantive? 
...... ,, ..... ~ ' .... '·""" ..... -· ,·.· :· 
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1 A. No, absolutely not. Anything that l had about 
2 Mr. Foster about this case has been telephonically or in 
3 writing. 
4 Q. Have you identified or located any research either 
5 through medical texts or journals or articles or that kind 
6 of thing that you will be relying on with respect to your 
7 testimony? 
8 A. Yes, 
9 Q. And it looks like there is a couple of items that 
10 you have in front of you today. It looks like there is 
11 two. 
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A. Yes, 
Q. What.was your purpose for highlighting certain 
items? Were they of note or was there any method to what 
you were highlighting there? 
A. Just edification for myself as I was reading it. 
Q. Then ifwe look, it looks like you recently 
received records on August 3rd of some handwritten notes 
from Mr. Byrne? 
A, Yes. 
Q. Had you ever seen those prior to whenever you 
received these after August 3rd? 
A. I believe they were in previous information I 
received from Mr. Foster earlier, l believe. I would have There's an e-mail, if you want it, about this. The only 
14 one I copied off 14 
Are you looking for those articles? 
to go back and look, To be honest with you, l haven't .! 
looked at that original slack since I received it. '.\ 15 MR. FOSTER: 15 
16 A. Yeah. 16 Q. Do you have any understanding as to why they were , 
17 MR. FOSTER: I'll see if they are in here, 17 sent to you again? ~ ,\ 
18 A. Here they are. Those are the research, 
19 Q. (BY MS. DUKE) Other than the l, 2, 3, 4 articles 
20 that you have in front of you today, is there any other 
21 medical literature, be it text abstracts, you know, 
22 articles, anything like that that you would intend to rely 
23 on with respect to your deposition or with respect to your 
24 opinions and testimony in this case? 
25 A. No. 
Page 23 
1 Q. With respect to the other documents that you have 
2 in addition to the literature that you provided, can I just 
3 flip through kind of your file real quick? 
4 A. Sure, 
5 MR. HIPPLER: Do you want to go off the record 
6 while you do that? 
7 MS. DUKE: It ·;snot going to be very long. I 
8 can. 









A, To ensure tliat I had them. I had never seen that 
picture of the bottle until I got it this week. 
Q. And I'd like to mark that -- it is two pictures of 
"- it looks like the bottle for Ms. Schmechel for the 
methadone HCL and there is two pages of Exhibit 6, And 
then it looks like you were also forwarded CD l, CD 2, CD', 
and CD 5 which is the -- out of the Pain Institute records. ' 
Do you know why you were forwarded those? 
Page 25 
1 A. If I recollect r already had copies of those but 
2 Mr. Foster was ensuring that I had them. Just also 
3 anecdotically I was -- as l was going to move my truck, m; 
4 wife gave me a voice mail that I bad records from the Pain 
5 Institute, I have not seen those. They arrived at 10:00 
6 this morning. l don't know what they are, My wife just 
7 left me a voice mail, 
8 Q. So you understand you received a Fed-Ex from 
.9 Mr. Foster's office because it arrived today? 
10 MR, FOSTER: If nobody says anything we are off 1 o A, f asked my wife to open it and it referenced this 
11 the record. 11 case. That's all ! know. 
12 MR. HIPPLER: But I have a habit of saying things. 12 Q. I guess what we'll do with that, we'll have you 
Q. (BY MS. DUKE) Okay. I don't think there is any 13 mark that as Exhibit 7 once you have a chance to look 
14 other documents other than the articles that are in front 14 through that. He'll provide that lo the court reporter and 
13 
15 ofme, What I'd like to do is mark as Exhibit 3 this case 15 we'll mark that as Exhibit 7. 
16 review. So ifwe can have the court reporter copy that 16 MR. HIPPLER: Keely, Byron, do you know what th, t 
1 7 maybe so you have a copy still dghl now. I will just put 17 is? 
18 a sticky and then during the break we'll just have it 18 MR. FOSTER: I think it is Vorst records. I think 
19 copied. 19 when we sent him the last records I sent him the last few 
A. Sure. 2 o office notes and the last year's office notes because you 20 
21 Q. Exhibit 4 will be the March 6, 2000, letter from 21 guys seemed to be interested in that, 
22 Mr. Fosler lo you, Exhibit 5 is what I would like to mark 22 MS. DUKE: So once you had a chance, if you can 
23 as a color copy of Exhibit 5, which is the deposition of 23 provide that to the court reporter. She will give you a 
24 Arthur Lipman. It looks like you have some highlights in 24 card and she'll have tl1at be Exhibit 7. 
25 it. Are those your highlights? 25 Q. (BY MS. DUKE) And then it looks like you were 
·.-,· ... ,, .. , ... , .. ,•,,:-,;: .,.,.,,,,, , .. ,,_,,_,,_,.,.., ,..,.,, ... , ............ 0,.,. ............. , 
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1 also provided the Idaho Diagnostic Sleep Lab notes from 1 
2 July of2002 from Dr. Vorst with respect to Ms, Schmecli 12 
3 having a sleep study? 3 
4 A. That's con-eet. 4 
5 Q. Do you have any experience with respect to sleep 5 
6 medicine? 6 
7 A. Just anecdotally and articles that I've read. 7 
B Sleep apnea is becoming a problem for the United States 8 
9 population because of obesity and there bas been a lot of 9 
10 literature lately in my own physician publications and a!s, 10 
11 articles that Mr. Foster provided me, And I have two 11 
12 patients in Idaho Springs that l deal with that are on 12 
l.3 C-PAP that have sleep apnea, 13 
14 Q, But when it comes to interpreting C-PAP results? 14 
15 A, I'm not an expert at all. 15 
16 Q. That is something you would defer to someone els ?16 
17 A. Yes. 17 
18 Q. And with respect to detennining whether C"PAP 18 
19 treatment is or is not effective, I assume you would defer 19 
2 o that to a sleep medicine specialist as well? 2 o 
21 A. That's correct. 21 
t?age 28 
Dr, Vorst's records that you are in any way relying on with 
respect to any of your opinions in this case? 
A. No. 
Q. You then have the autopsy repo11, TFCO0000! 
through 00013. Anything in the autopsy report that you ar 
relying on with respect to your opinions in this case? 
A. Just the levels of U1e methadone and hydrocodone 
in Ms. Sclunechel upon autopsy. 
Q. And then it looks like you have a printout of some 
medications that Ms. Schmechel was taking from about 
January 24, 2003 through -- looks like 9-18-03. Are those 
the only records that you have with respect to 
Mr. Sclu11echel 's prescription medicines that she obtained 
throughout her life? 
A. That's all I have. 
Q. And just for the record, that is Pages 7, 8 and 9 
and 10 ofa l-l 8"2005 report. It looks like for the --
that was in the coroner1s system. And then you have a 
deposition of'Mt. Byrne, of Dr. Dille, of Mr. Lewis, of 
Ms, Howard, of Ms. Hall. Are those all the depositions 
that y01.1 have received are those depositions I just read 
~ 
22 Q. In analyzing whether it is mild, moderate or 22 
23 severe sleep apnea that is also something you would defeJ 23 
24 to a sleep medicine specialist and evaluate it themselves? 24 
25 A. Yes, the definitive diagnosis of that would be a 25 
off? And Dr, Lipman, yes, who we arc marking Exhibit 5 iii 
color. Other than those depositions, anyone else? · 
Page. 27 
1 study that you have in front ofyou1 similar type oftest. 
2 Q. But witb respect to the diagnosis and nature of 
3 the type of sleep apnea, that would be something you would 
4 leave to the sleep medicine specialist? 
5 A. Yes. 
6 Q. With respect to the sleep study that you reviewed, 
7 are you relying on that sleep study at all? That is 
8 KV003 IO to KV0032 l with respect to any of your opinions in 
9 this case? 




A. Not that I'm aware of. ls that a deposition in 
front of you right there? I don't know what that is. 
t?age 29 
MR. HIPPLER: No, 
MS. DUKE: Oh, the disclosure of experts, no. f 
A. That is all I have to my knowledge. :; 
4 Q, (BY MS. DUKE) So therefore obviously given that, j 
5 you have not received Mr. Vaughn Schmechel1s deposition? 
6 A. l have not. l have not seen it. · 
Q. And then it also looks like you received the :: 7 
8 expert witness disclosures of Dr. Dille, Mr. Byrne and then;' 
9 the affidavit of Keri Fucada, William Benniger, Dr, Hare, · 
10 Dr. Cox and then plaintiffs' expert disclosures? 
n Q. And then l see that you have a bill here from 11 A. Yes. 
12 April 4 of 2007, for work that you had.perfonned on the 12 Q, Have you requested any records from Mr. Foster or 
13 case? 13 his office that you have not received? 
J.4 
15 
A, That's correct, 14 A. I've not requested anything from Mr. Foster. The 
Q. And l'm going to mark that as Exhibit 8. ls that 15 only thing that I received that I mentioned to you earlier i 
16 your on!y invoice that you have sc-nl at this time'? 16 that I have not seen is the Fed-Ex that arrived this 
17 A. To my knowledge that1s it. That was in reference l 7 morning at 10 a.m. at my house, 
J.8 to the question you asked me earlier when r told you I 18 Q. And Exhibit 9 I'm going to mark as that August 3, 
19 couldn't remember exactly how much l had been enumerated s"l 9 2007 letter. All right. The last group !hat you have here 
20 far. 20 are1 as I understand it} four pieces ofliterature that~-
21 Q. Okay. Then it looks like you have the Southern 21 A. Well, there is numerous literatures in that large 
22 Idaho Pain lnstiMe records CD0000J to 14 and then again 22 stack that is clipped together. 
23 another copy of the handwritten note by Mr, Byrne. Doctor 2 3 Q. So let me say it this way. It looks like there is 
24 Vorst records, it looks like you have KV00! 63 through 24 four groupings of literature, Three of them are articles 
25 KV00195. Is there anything specific with respect to 25 that contain an entire article. The fourth is kind ofa 
- .. :, .. . .. ,. ... , ....... 
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compilation of various articles. 1 gone through all the documents that you have in your file; 
A. That's correct. 2 is that your understanding as well? 
Q. As I saw from the August 3, 2007, letter it looks 3 A. To my knowledge. 
like two of those articles, first, The Methadone 4 Q. Are there any other documents that you feel you 
Reincarnated Novel, Clinical Applications with Related 5 need from Mr. Foster in order to complete or support any o · 
Concerns. And second, the Obstmctive Sleep Apnea int e 6 your opinions in this case? ; 
Adult Obese Patients, Implications for Air Management. 7 A. Having not seen that other packet all ! can say is 




you by Mr. Foster's office? 9 that that you see in front of you for whatever opinions I 
A. That1s correct. 10 can provide you today or testimony I can provide to you 
Q. Those are not articles thal you, yourself, 11 today. 
12 located? 12 Q. And if any of the documents that came to your home 
13 A. That1s correct. 13 this morning in any way change an opinion you have, causi 
14 Q. And as I understand it with respect to -- well, 14 you to come up with a new opinion or provide further 
15 strike that. 15 support of any opinion that you do or don't have, will you 
16 Where did you locate this third article which is 16 please let Mr. Foster lmow that so that we can be notified? 




A. Horne Line. 18 Q. What did you do to prepare for today's deposition' 
Q. When did you obtain that? 19 A. I reviewed the new material that Mr. Foster 
A. l believe a week to two weeks ago. l can't give 2 o provided me this week, specifically the articles that you 
21 you a specific date. 21 mentioned earlier. Doctor Lipman1s depositiont the 
22 Q. And is there anything in that article that you are 22 handwritten note from Mr. Byme, the picture ou the bottle.; 
23 relying on with respect to your opinions in this case? 23 Then reviewed the overview of the case that l had written 
24 A. No, 24 before and some just hit. or miss looking through different 
Q. And then the last group of articles is -- starts 25 documents that l needed to just kind of refresh my memory:: 
1------------'----------1-----------'--------'----'-l,, 
25 
Page 31 · Page 33 \ 
1 with Harvard Health Publications and as you indicated ther 1 for this morning. ) 
are a number of various printouts, it looks like from 2 Q. As I understand it from your earlier testimony you j 2 
3 Internet research that you perfonned? 3 spent about five hours going through those materials? ; 
4 
5 
A. That's correct. 4 A. To my recollection that's correct. \ 
Q. Who performed that research? 5 Q. And then did you have an opportunity to meet wit ' 
6 A. J did. 6 Mr. Foster as well? ·· 
7 Q. When did you perform that research? 7 A. I did. 
8 A. It was earlier this year. Some time frame between 8 Q. And when did you meet? 
9 March, May, June time frame. There may be a date on the 9 A. This morning. We met at 9:00 in this room. 
10 bottom of them when they were downloaded. I don't know 1 D Q. And if you could just, as best you recollect, what 
11 Q. Okay, 5-12-06? 1i did you and Mr. Foster discuss with respect to this case? 
12 A. Yeah. l.?. A. Well, we never met each other so that was the ,. 
13 Q. Was that related to your work in this case -- if 
14 they were downloaded in '06, l assume that was not done 
lS with respect to this case given lhat you weren1t contacted 
l.6 by Mr. Foster's office until March 3rd or 6th? 
17 A, No, you are correct. If it was done at that time 
18 fra111e it was done on another case. 
19 Q. Are you relying on any of the articles or 
20 literature that are contained within this binder clip with 
21 respect to this case in your opinions in this case? 
22 A. Yes. 
23 Q. And we'll go through in particular what it is that 
24 you are relying on. And what I'm going to do is mark a 
25 color copy of those exhibits as Exhibit 10. l think we've 
13 number one thing is to meet each other. To kind ofrevie ~ 
14 what we had talked about subsequently in some telephon,: 
15 conversations, specifically one that we had last week wit]', 
l.6 Mr. Tom--
17 MR. FOSTER: Rambo. 
A. -- Rambo. A pain management PA in Idaho. And ) 
19 just to kind of inform me on what to expect from you tod y 
2 o in the deposition. :: 
Q. (BY MS. DUKE) Did you talk about any of your '' 
18 
21 




A. I did. 
Q. And what opinions did you discuss with him? 
A. Specifically? 
'·-., .. ,· ",-.•... _.,,.. 
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1 Q. Yes. 
2 A. This is the meat of how I feel about this case, is 
3 that what you want? 
4 Q. Well, sure. 
5 A. It is going to take a little bit. 
6 Q. Okay. Before you do that, can I ask you a 
7 question? 
8 A. Sure. 
9 Q. You have reviewed plaintiffs' expert disclosures 
10 that are contained in your stacks? 
11 A. Yes. It has been a while but, yes, l have looked 
12 at them. 
13 Q. As you notice in that disclosure Subsection I is a 
14 disclosure with respect to the testimony that you are goin1 
15 to provide in this case? 
16 A. Yes. 
17 Q. And that goes through Pages 2 through a little bit 
18 of Page 7. Do you see that 
19 A. Thal's yours. I think you have mine. 
20 Q. I think l do. 
21 A. Yes, l see it. 
22 Q. Pages 2 through 7 is a recitation, as l understand 
23 it, of what your anticipated testimony is at trial, 
24 correct? 
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Q. Obviously not you? 
A. Not me. 
Page 36 • 
Q. Were you provided a draft of it for you to mark 
up? 
A. Yes. 
Q. And did you do that? 
A. To be honest with you, I can't remember. I think 
there may be a couple of things that I advised, but I can't 
tell you specifically what it was. Overall ! agreed with 
what is written on this fonr1. 
Q. Do you still have that draft that you marked up or 
changed? 
A. If I remember it was electronic and l deleted it. 
l honestly don't remember. We talked on the phone is all .. 
==~ . 
Q. All right. With respect to your conversation then 
!, 
this morning with Mr. Foster, what did you and he discus i 
related to this case from the standpoint •• well, strike 
that. 
Did Mr. Foster discuss with you any of tl,e 
depositions that had.been taken in the last two months in 
this cese? )i 
A. The only deposition that I remember that we 
discussed this morning specifically was a reference to ! 
Dr. Lipman. He referenced a few things Dr. Lipman said j ----------+-----''------------,:__ __ ,:__ __ -1,,. 
Page 35 
1 and J had earlier this year, that is correct. 
2 Q. With respect to those opinions that are contained 
3 in this expert disclosure which is dated April 19 2007, do 
4 you believe that that expert dis.closure encompasses all of 
5 the opinions that you will testify to in this matter? 
6 A. I'll say that qualifyingly in that what further 
7 testimony I give you in this deposition will be to qualify 
8 what is written in that disclosure. 
9 Q. Do you have any additional opinions that are not 
10 contained in this disclosure that you will be testifying to 
11 or attempting to testify to at trial? 
12 A. At this point in time, not that I'm aware. 
13 Q. Is the disclosure provided on Pages 2 through 7 of 
14 plalntiffs1 expert disclosure accurate in al1 respects to 
15 what your anticipated testimony would be? 
16 A. It was accurate at that point in time that it was 
17 written. That l reviewed it and told Mr. Foster l concur. 
18 Q. Is it still accurate. today? 
19 A. Again, based upon my qualifications in this 
20 deposition, to my knowledge, yes. And I mean that as wl 
21 I will explain to you verbally. 
22 Q. Who drafted, if you know, Pages 2 through 7 of 
23 what is anticipated for you to testify to al trial? 
24 A. r don't know. I would assume someone in, 


























Q. He referenced them to you? 
Page 37 , 
i 
A. No, I referenced them in our conversation. 
Q. What was it you referenced to him with respect to 
Dr. Lipman? 
A. Specifically the long-term efficacy or l guess 
half life, is the better term, of methadone in the body. 
And also the levels of the methadone and hydrocodone in :-
Ms. Schmechel's body at autopsy. ! 
Q. Anything else with respect to Dr. Lipman', .' 
deposition that you noted from Mr. Foster? f 
A. Not that I can recollect at this time. i 
~ Q, With respect to the long-tenn half life of 
methadone in the body, what were you trying to, 1 guess, ) 
articulate to Mr. Foster in that regard? : 
A. Everyone -~ everyone reacts to an opioid 
differently. And whether it's a short-acting opioid being " 
that it's half life is short, say two hours·- or four ) 
hours or less but two hours or something such as methadon · 
that lasts anywhere from 24 to 36 to 72 hours. That ! 
everybody reacts to it differently. All of us has a 
different threshold for pain. That is genetics. I'm not 
an expert in genetics, but that is genetic. Everybody 
reacts to every medication differently. That is why some .. 
people are allergic to medications. And some medications ; 
are efficacious for a patient and others are not. · 
' ........... ,-•, ...... , .. ··· ... -....................... -.. · 
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1 With a patient like Ms. Schmeche! who has comorbid 1 general understanding of the medications that they 
2 conditions, other disease states that she has, in 2 prescribe~ but not the intimate details of the 
3 predicting how any opioid or methadone would react to her 3 pham1acodynamic or pharrnacokinetic properties of 
4 is conjecture because you don1t know until the patient 4 medications they prescribe, correct? 
5 actually takes the medication and you see over X period of 5 A. Again, I think the obligation of any practitioner 
6 time how she or another patient b-ut her specifically is 6 whether it be a PA or anyone else that is a practitioner 
7 going to tolen\le that medication and/or get any kind of 7 that, yes1 they have the genera! knowledge of the 
8 analgesic or pain relief from that pain medication. 8 phannacodynamics of it. Most of us either use a 
Q. With respect to the pharmocologic properties of 9 Physician's Desk Reference or some other type of literature ;'. 9 
10 methadone, you would certainly agree that you are not an 10 or the packaging insert on the medication and familiarize 
11 expert in that fietd, correct? 11 ourselves with that before we presclibe it to any patient. 
12 A. I have never personally prescribed methadone. And 12 And that would be -- that l think is the general standard 
13 the literature insert that you saw is for me to get smart 13 of care that any ofus would have. 
14 about methadone. I obviously knew about methadone but as 14 Q. Bu1 beyond that with respect to the details of the 
15 Dr. Lipman alluded to in his deposition and I totally 15 phannacokinetics or pharrnacodynamics ofa medication that i: i 
16 co11cur is those who are my age, what you learned about 16 physician assistant would prescribe, you're not expecting ' 
l 7 methadone was pretty much what was done with methadone ir 1 7 them to have the level of a phannacist or PhannwD or 
18 the early 1950s1 160s and '70s. It was used to wean an 18 biochemist would have with respect to those medications, 
19 addict off of heroin or other kind of narcotics in the -- 19 correct? 
20 particularly the late '80s, '90s and late 2000s, to take 20 A. No. 
21 them off another long-term narcotic such as Oxycontin and 21 Q. Correct? 
22 replace it because 111ethadone is not as addictive per se. 22 A. No. 
23 It is still an addictive drug as Oxycontin can be and it 23 Q. It was a poor question. You agree with that 
24 has been used in that. I am not an expert in that I had to 2 4 statement? 
25 get smart in that but that is why I did research. But I 25 A. I agree with the statement, yes. 
Page 39 
1 did have some foundation or knowledge of methadone and 
2 other narcotics. 
3 Q. And with respect to. Mr, Lipman, he was not 
4 critical of the fact that methadone was used with 
5 Ms. Schrnechel? 




Q. You are not critical of methadone being used? 
A. I am not critical of methadone being used, no, 
Q. When it comes down to the pharmacologic or 
1 
2 
Page 41 ( 
Q. With respect to the levels of the methadone and " 
hydrocodone in the autopsy, you indicated that that is :: 
3 something you discussed with Mr. Foster. What was 




A. That those levels were high and eould have 
contributed to her death. 
Q. Now, you say could have, you're not a 
s toxicologist, correct? 
9 A. I am not. 
10 pharmacodynarnic or pharmacokinetic process of methadone,· 10 
1.1 that something you hold yourself out as an expert in or is 11 
Q. Nor a pathologist? 
A. I am not. 
l?. that something you would defer to another expert? 
13 A. I am certainly not an expert in pharmacokinetics 
14 of any drug nor do I think most practitioners are. We have 
15 a working knowledge, Part of our cJ'edo and our obligation 
16 to a patient is to be knowledgeable of what 
1 7 pharmacodynamics there are and how a d!'Ug can react in a 
18 patient, what side effed.s there are and what allergies can 
19 be and make a decision whether or not to use it, But to be 
20 specifically an expert in the phannacodynamics of any 
21 medication, no, J'm not. Pm a practitioner, I'm not a 
22 biochemist or anything like that. I'm not a doctor of 
23 pharmacology. 
24 Q. And that*s not something you would expect of other 
25 physician assistants? You would expect them to have a 
12 Q. And l would assume that you are not rendering an 
13 opinion that on a more likely than not basis the methadon 
14 or hydrocodonc caused her death; is that correct? 
15 A. To be very frank with you, I don't know what , 
16 caused her death, but l do think that those two medicatioc s 
1 7 were contributing faetorn to her death. · 
18 Q. When you say that you believe they were '· 
19 contributing factors, what arc you saying there? 
2 0 A. It goes back to what l was saying earlier that 
21 you're getting into the crux of how I feel about this case 
22 and how this case was handled by Mr. Byrne. And if! can 
2 3 digress a little bit, Mr. Byme saw Ms. Schmechel for an 
24 undete1mined period of time on a Friday afternoon or a 
2 5 Friday morning. He had never seen her before. He relie 
.... ·.·•. ,.,. .. , ... , ... ,, .. ~ . .,, ... , ,,, .. ,,., '- .. ·.-.. · .... 
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on her history and no diagnostic studies that he ordered or 
any conversation with Dr. Vorst who was the pain managemer 
physician lhat Ms. Schmechel had seen prior to seeing 
Mr. Byme. Did not talk to her primary care physician 
Dr. Harris. 
And Ms. Schmechel was a patient with a lot of 
comorbid conditions. At risk kind of conditions that -- in 
my opinion. She was hypertensive. She was overweight. 
She had debilitating pain through degenerative joint 
disease. Numerous surgeries to her knees, her back. And 
she had sleep apnea. 
Q. Can I jusl stop you right there just to follow up 
on a couple of things right there and then we1ll kick back. 
A. Sure. 
Q. In addition to those comorbid conditions that you 
just identified, are you also aware she had cardiomeglia? 
A. I'm taking that point in time on that Friday 
afternoon in Mr, Byme's office or that morning, whatever 
time frame it was, which 1 don't know. 
Q. But are you aware she had cardiomeglia at any 
point in her life? 
A. I would assume she would. And I will give you why 
I assume that in a few minutes. 
Q. And are you also aware that she had hyperlipedemia 
that was untreated? 
Page 43 
A. Again, I would assume so, again, because of her 
general condition and I will get into that, too. 2 
3 Q. You also, I assume, in the coroner's report 
4 noticed the narrowing of her arteries'? 



























anything. !'ma generalist. 1 have a Jot of information 
about a lol of things, but I'm not great in any one thing. 
Soin looking at -- again, the only record I can 
go on is what I see that Mr. Byrne wrote and in.any form o 
the other. Whether it be handwritten note or whether it be 
this dictated note that I have as a reference. 
My concern again is he had never seen 
Ms. Schmechel before. Part of the history taking process 
of a patient that a practitioner assumes is that patients 
won't always tell you everything you need to know. And i 
can be done intentionally for secondary gain but it can 
also be done through omission because I didn't ask the 
right question or focusing on something else, whatever it 
maybe. 
But as a practitioner your obligation is to glean 
out as much infonnation as you can. In my opinion, that 
wasn1t necessarily done with Ms. Schmechel at that point ir \ 
time. 
Any lime that I see a new patient that I have 
never seen before1 before I change a treatment regimen I 1: 
like to get all the history and all the infonnation that I ; 
can that was available, And one of the things that was I 
available to Mr. Byrne that was not obtained was Dr. 
Vorst's records or Dr. Harrizt records particularly since ~ 
he was dealing with pain management and he did, too. I ·, 
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1 would have either called her or over that weekend or that , 
2 day got pennission to obtain those medical records and the : 
3 could easily be faxed to him. 
4 Q. Let me stop you there and ask a question for 
5 clarification. ls it your opinion he should have either 
6 
7 
Q. A significant narrowing? 6 called Dr. Vorst and spoke tu her about Ms. Schmechel or 
A. I would expect that in a lady 60 years of age and 7 obtained Dr. Vorst's medical records? 
8 who was obese as probably a lot of people in the United 8 A. That's correct, thal is my opinion. 
9 States right now are probably walking around like that 9 Q. Not indicating that he had to do both, he needed 
10 right now.. 10 to do one or the other? 
11 Q. All right. You can go forward then. 11 A. One or the other and could have wound up doing 
12 A. Okay. As I mentioned, what I just described is my 12 both b11t doing one or the other. 
13 known comorbidity conditions for her, that's what Mr. Byrr e13 Q. Okay. Sure. Continue. It is easier to stop you 
14 was obligated to ascertain when he talked to her then. The 14 as we progress. 
l5 other comorbid conditions that you mentioned, the 15 A. That is perfectly fine. Subsequently let's say 
16 cardiomeglia, hyperlipedemia, coronary artery, narrowing 16 that he did not get that information, was not able to talk 
1 7 obstruction, partial obstruction, that can only be implied 17 to Dr. Vorst at the time but could have obtained the record ' 
18 because of obesity and just her general health particularly 18 that may not have gotten to him until that weekend or that : 
19 with hypertension. 19 next Monday. He mighl have wanted to order some tests o 
20 Usually people with hypertension have some form of 20 her looking for those other cornorbid conditions that we 
21 cardiovascular disease or coronary arte1y disease or 21 discussed previously since he had never seen her before. 
22 whatever. You just hypothetically logically think that is 22 He might have wanted to get a sernm level of the narcotics, 
2 3 part of the process. And part of your process -- again, I 2 3 she was taking right now. l., 
24. am putting my shoes on or my vest on as a primary care 24 He knew she was taking Oxycontin. He knew she wa _;_ 
25 practitio_ner, a whole body person. I1m not an expert in 25 on hydrocodone, Lortab-- just to see how she was being 
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1 maintained. Don1t know. She was also taking Bax.tra and 
2 some other medications. Again, I'm not a pain specialist. 
3 I'm just giving you my opinion of what I might have done at 
4 that point in time. 
5 Ms. Schmechel has a long-tenn history of pain. 
6 The pain that she felt that Friday afternoon, I believe 
7 September 26, ifl1m correct1 was something she obviously 
a had been experiencing for a long time. Pain is not an 
August 8, 2007 
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Page 481): 
Q. Yeah, it is Exhibit 6. , 
2 A. Yeah, thank you. Sorry. Yeal1) it says take one t 
3 and one half tablet every 12 hours and those are 10 ) 
4 milligram tablets. But in the handwritten note that he ; 
5 allegedly gave to Ms. Schmechel it says methadone, one ha! I 
6 to one pill every 12 hours. May increase to maximum of 001 ~ 
7 and a half pills every 12 hours. That's very confosing. i 
8 If the patient gets this label, take one to one and a half 
9 emergency. 9 every 12 hours and then given something to take one and a 
10 I have a problem with Mr, Byrne starting her on 10 half-- or one half to one and then can increase itto one 
11 that new medication, methadone, on that Friday. The reason 11 and a half tablets every 12 hours, that is very ambiguous 
12 is J believe everyone knows about Murphy's law. I believe 12 to me. What does she do? 
13 in Schwartz law. Schwartz law is that Murphy was an 13 Again, assumption wise, and I1rn not Ms. Schmechel> i' 
14 optimist and whatever will go wrong will go wrong when yoi 14 but you would think is the patient going to go by the label 
15 are not in the clinic, you are not available to that 15 or is she going to go by what he either told her verbally 
16 patient either by telephone or in person but stuff will 16 or gave in his handwriting? Who is right? I don't know. 
1 7 happen. And I think in this case it started to happen over 1 7 I think Ms. Schmechel may not have known that. 
18 that weekend just by the references I used. 18 Is the obligation of.the practitioner to make sure 
19 My opinion Mr. Byrne could have easily waited to 19 before the patient leaves the office what she is supposed 
20 Monday to start his new regimen by using methadone. And, 20 to be putting in her body. What is the correct dose. And 
21 again, going back to what I said earlier, you don1t know 21 in my opinion that wasn't done. 
22 what methadone is going to du with any patient and 2 2 The other problem that l have is in the 
23 particularly a patient like Ms. Schmechel who had these 23 handwritten note that he gave and in the documentation 
24 comorbid conditions. At least the ones you knew, that she 24 pretty much of what it looked like is that -- instructions 
2 5 was hypertensive and obese. And at least I would have 2 5 to her were may increase to a maximum of one and a htilf 
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1 assumed those others that were found on uutopsy, 
2 All the literature that I read and all I knew 
3 before I read anything about methadone, the thing I knew 
4 about methadone was when you start. someone on it you keep 
5 close eye on them, Close eye telephonical!y is not a close 
6 eye, i11 my opinion. It is having the patient come back to 
7 see you. 
8 Now, in not having done that, the other problem 
9 that l see with using the methadone the way Mr. Byrne did, 
10 there ls a lot of ambiguity about what the right dose was 
11 that Ms. Schmechel was supposed to be taking. 
1, One of the othe.r mies of medicine that I teach my 
13 first year students is that patients get confused either 
14 because they don'l have (he mental capacity to figure 
15 things out or you're not completely clear in what you're 
16 telling the patient to do and they don't understand. There 
17 are two rules to every side of a conversation, What 
18 someone says and what you hear are two different things. 
19 The confounding factor is what is on lhe !abeL 
20, On the label, if r remember correctly ~" I don1t remember, 
21 I don't have it in front of me, If I remember correctly it 
22 says take one to one and a half tablets eve1y 12 hours and 
23 they were 10 milligram tablets; is that correct? 
24 Q. Yeah, it is right here. It is Exhibit 6. 



























pills every I 2 hours. There was no time frame either on ·, 
the bottle or in his note as to when she was supposed to ;, 
increase the medication. Was it every day, every two days1 
or every three days or every four days or whatever? 
And in looking at his dictated note, I believe he 
says discontinue Oxycontin. Start on methadone, 10 
milligrams every 12 hours. Titrate a dose from 5 . 
milligrams up to a maximum of 15 milligrams over the nex; 
72 hours depending upon the benefit. Again, that's ; 
,1 
ambiguous to me. Does he mean he want~ to titrate it ever j 
three days that is every 72 hours or he is tltrating it 
every day over those next throe days? r don't !mow. That ,, 
is very confusing to me. j 
Q. Do you recall what he said in that regard in his 
deposition? 
A. I don't remember. I'd have to go back and look. 
I apologize to you. I don't have that in front ofme. And ; 
I did not look at his deposition today or yesterday, I 
looked at it -- l was relying on his notes, 
Q. Okay. 
A. But, again, all [ can go by and in my mind, in my 
opinion, ifl were· Mr. Bymers case it really doesn't 
matter what I told that patient in that room. There is no 
documentation ofit. You can say anything in the world. I 
can tell you anything right now in this room and if it 
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1 wasn't for Kelli taking this <leposition1 it is my word 
2 against yours. Unfo1tunately as a provider you are on the 
3 down side looking up. 
4 So it's very incumbent upon any practitioner to 
5 document what you say or what you are going to say or wh 
6 you are going to tell the patient to do. Somewhere or the 
7 other that is put it in a note or put it in a written 
8 contract that the patient signs. Somewhere or the other 
9 that you are saying -- the patient is saying back to you 
10 and you are saying to the patient -- that you're saying to 
11 the patient this and they are saying back to you, l 
12 understand what you are saying one way or the other. 
13 Also in the literature there is a lot of 
14 discussion about conversion dose from Oxycontin to 
15 methadone and I'm not an expert in that. l have no problerr 
16 in the dose that he said, that l 0 milligrams BID or twice a 
1 '7 day. l have no problem with thal. Doctor Lipman in his 
18 deposition says maybe it should have been 5 milligrams Tl 
19 or l 0 milligrams TID. l don't lmow. To me that is 0ie art 
20 of medicine. That's the practitioner's ability to have 
21 flexibility to deal with a patient. I have no problem with 
22 that. 
23 The problem I do have is the titration. !fit 
24 were three days, possibly, but not every day. That was a 
25 problem to me. 
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1 If I were Mr. Byrne and I1m not Mr, Byrne, I'm 
2 only speaking on my practice. I'm not a pain specialist, 
3 but I am telling you how I would deal with a patient if! 
4 were dohlg this in general practice and using it, T would 
5 have gotten records from Dr. Vorst or talked to her. I 
6 would have had Ms. Schmechel come back and see me on that 
7 following Monday, which I believe was September 29th. And 
8 I would have then started a regimen of methadone. 
9 And whether I titrated her OTI Thursday which is 
10 three days later or 1 titrated her on Friday which is five 
11 days !ater or four days, however you want to look at iti 
12 thnt at lcnst I was having her come back to ace me on 
13 either every day or every other day which was Wednesday or 
14 Friday and to see what was going on with Ms. Schmechel 
15 because of her comorbid conditions. That I would have seen 
16 her1 close fol\ow~up. Not Phone ca!ls. But phone calls in 
17 between, 
18 I would have said, Ms. Schmechel, we are going to 
19 start this medicine today, We arc going to stop your 
20 Oxycontin. I don1t know how it is going to react. It is a 
21 different medication. lt is a longer-acting medication but 
22 longer acting than Oxycontin. You can take the hydrocodone 
23 for break-through pain, You can take it every three or 
24 four hours. Vihenever you feel you need the hydrocodone 
25 take lt. 
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But if you have any problems breathing, if you get 
sick to your stomach1 if you start to swell up1 if you 
don't feel you have your mental capacity, if you get 
constipated) whatever it is that are side effects of this 
medication, let me know, Come see me. Call me. This is 
my cell number or I'll come see you. At least done that 
every other day, every 48 hours, every day, whatever. 
Whether -- again1 there was a lot of conjecture 
whether you want to titrate the medication every 72 hours, 
eve,y five days, whatever. 111e only thing I can go by is 
Oxycontin, as l mentioned to you earlier today, has a half 
life, depending upon the patient, how the medication is 
excreted in the urine over time, is anywhere from 36 to 72 
hours half life. That is a long time. 
And with methadone because it doesn't have the 
kick or boost that Oxycontin gets where the patient will 
get the analgesic effect in a couple of hours, Oxycontin 
takes days to titrate up where you get that steady state of 
efficacy over time, 
With Ms. Schmechel, in looking back -- again, l 
don't have her husband's deposition, but looking at the 
depositions of her son and daughters, she had to them -- in 
their opinion she had more swelling in her lower extremity 
than she had before and some kind of discoloration. Again 
this is an assessment, I didn't know Ms. Schmechel, but 
Page 53 ' 
because of her obesity I would kind of expect that because ,; 
of the surgery she had on her knees, maybe on her back, I ;: 
would assume that. 
But if it is getting wars~ -- and particularly I 
think her son Robert said she wasn't mental !y alert on one 
of those weekend days1 those are red flags to me that 
Mr. Byrne should have been a.ware of and seen her or 
whatever. ;: 
The phone calls, again, the phantom phone calls ( 
' over the weekend or the documented phone calls that he says ,
in his note that she was doing okay~ what does okay mean? i 
Did he ask her specifically, arc you having any trouble :: 
breathing? 
The sleep apnea is a huge concern by using any 
narcotic whether it be Oxycontin, hydrocodone, oxycodone or 
methadone it has a potential affect. And then when you add 
them together and someone with a comorbid condition such a i 
steep apnea, my goodness, you1re decreasing the respiratory 
drive no matter what. And with her steep apnea her ( 
respiratory drive is diminished anyway. And patients who 
use C-P AP are usually anywhere from 30 to 50 percent of 
them by literature are noncompliant because I hate to sleep 
in that s1uff at night. It is not very comfortable. 
So was she using it on the couch? I doubt it 
There is no record of it. Should she have been? Yeah. 
..,.¥.,, .. , •...... ,.,, ... ··•····· 
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l The other thing, with the edema that go back to what you 1 
2 said about lhe cardiomeglia and other kinds of things, the 2 
3 concern that I have is what were her kidneys doing because 3 
4 we don1t know. 4 
5 Only, again, I'm going by an assumption of a s 
6 patient similar to Ms. Sclunechel being obese, hypertensive 6 
7 and 60 years old by literature from the age of 30 or 40 7 
8 depending upon the individual's other comorbidities, we ar 8 
9 losing anywhere from 3 to JO percent of our kidney functio 1 9 
10 every decade over time. 10 
11 And when you add medications or other conditions 11 
12 such as hypertension that can affect the renal function -- 12 
13 and she was obviously retaining fluid from something, wha 13 
14 was her kidney function? Don't know. Did that have a 14 
August 8, 2007 
Page 561:: 
Q. You are not critical of him doing that aspect of 
it? 
A. No, absolutely not. 
Q. And what I underStand you to be saying is once a 
physician assistant initiates that therapy, at some point 
after he1s initiated that therapy you would like to see he 
or she talk with their supervising physician and say, here 
is what I did with Ms. Schmechel, is that all right with 
you? 
A. There is the science of the medicine and there is 
the art of medicine and there is the practice of medicine. 
All of us who deal with medicine spend a lifetime or X 
number of years perfecting our practice in medicine. 
Science will always change. We learn something new about 
diseases and illnesses eve1y day. 
So you have to keep up on the science aspect of 
15 conh·ibuting factor? Possibly. Don't know that, but that 15 
16 is something that should have been monitored by Mr, Byrn ,16 
17 Dr. Dille, somebody, in my opinion, shou.ld have monitore1 1 7 
18 that. 18 
it. And there is some basic principles in science or 
pharmacokinetics and things that don't change, but you find 
19 out more about them. Like the knowledge of melhadone toda 
2 o is much different than it was, say, five or ten years ago, 
19 And I feel that if Mr. Byrne had talked to 
2 0 Dr. Vorst or obtained those records that he would have 
21 hopefully -- there would been a lot of red flags about how 
22 he treated Ms. Schmechel. 
2 3 The other thing was in a complicated patient, I 
24 would have probably talked to Dr. Dille. He was my 
2 5 supervising physician and said, this is my plan, what do 
Page 55 
1 you think. Because here is Ms. Schmechel, never seen her 
2 before but1 gosh, look at what all she hasi what should we 
3 do? Should we consider this or not? 
4 Q. Let me stop you there just real quick to follow up 
5 with a question, Do you know whether Mr. Byrne ever talked 
6 to Dr. Dille about Ms. Schmechel1s treatment? 
7 A. I can only go by what is in the depositions, and I 
8 don't think there was anything that Dr. Dille signed off on 
9 anything in his chart. 
10 Q. If Dr. Dille were to testify in his deposition 
11 that Mr. Byrne in fact did talk to him on that Monday after 
1.2 Mr, Byrne did initiate the methadone therapy, wouldn11 you 
13 agree that would have been appropriate? 
14 A. For him to talk to him? 
15 Q. Correct. 
16 A. Yes. For the treatment) I still don't agree with 
17 the treatment. lf Dr. Dille had any inpllt in that 
18 treatment, I don't think she was followed adequately, 
19 Q. But let me ask you this1 it was okay, as I 
20 understand it, for Mr. Byrne to make the decisions as a 
21 physician a::;sistant to alter the mi.-:dicalion, correct? 
22 A. Sure, That's by any state regulation and 
23 supervisory dictorum that you have and the relationship 
24 that you have with your supervising physician, a PA has the 
25 authority to do that. Sure. 
21 Q, Or even in 2003 versus now? 
2 2 A. Correct. But the practice of medicine, the art of 
2 3 medicine is knowing when you have limitations and knowing 
24 when you1re stepping~~ you're on a boundary here that 
25 maybe you don1t know everything about this patient but you 
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1 should consult. I tell my students it is when the little 
2 hairs on the back of your neck stand up. It just doesn't 
3 feel right. 
4 This is a patient whose hairs stood up on the back 
5 of my neck. Whether I was seeing her in a general practice 
6 clinic for the first time or whether I was Mr. Byme seeing 
7 her in a pain medicine clinic. Hairs stood up on the back 
B of my neck. This lady had problems. As I said, whether --
9 ifbe talked to Dr, Vorst, that would have been perfectly 
10 fine and said this is what Pm doing, sbe is a pain 
11 medicine specialist. That's an opinion and you work on 
12 opinions. 
13 And Dr. Dille, from what I understand in reading 
14 the testimony and so forth, he signed off -- as soon as he 
15 signed that chart, he concurred with Mr. Byrne1s treatment. 
16 That's the way it works. Doctor Shirar in my practice and 
17 any P As practice does not see every patient 1 see. And 
18 that is understood. 
19 But implicitly as they read the chart and they 
20 review my chart or whatever and they say, you know, we 
21 should have done this, we should have altered !his type of 
22 treatment, that is how we do it. Or I'm going to call her 
23 up or I'm going to go in the next room 1 depending upon ho, 
24 we are working that day, and say, I1ve got this patient I 
25 need you to take a look at. 111is is what I'm lhinking 
...... , .. ,.,,,. .. , .. ,.,,,.,,_,,., .. 
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1 about doing, whHI do you think? Would you come and look a· 1 
2 them and consult. 2 
3 That is what physicians do. Physicians don1t know 3 
4 everything. That is why you have specialists, So you 4 
5 consult either tclephonica!!y or in person or you refer a 5 
6 patient to them. 6 
7 That is, again, part of the implied contract that 7 
8 a provider has with a patient. The implied contract you 8 
9 have with a patient is that the patient is going to tell 9 
1 O you everything you need lo know to make a good, presumptiv , 1 O 
11 differential diagnosis and treatment plan, 11 
12 The contract the provider has with the patient is 12 
13 you1re going to find out_ everything you need to know and 13 
14 you are going to do the right thing to the best of your 14 
15 know ledge. 15 
16 l think that's all I have to add right now that] 16 
1 7 can think about of what I was going to say based upon what l 7 
18 you asked me about in that disclosure and clarification. 18 
19 Q. As I understand it, have you articulated now all 19 
20 of the opinions that you hold in this case? 20 
21 A Ibe!levcso, 21 
22 Q. Obviously I'm going to follow up with you on some 22 
2 3 things. 2 3 
24 A. I expect that is -- that is why I'm here. 1 24 
25 expect that. 25 
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1 Q, Sure. I'm just trying to think of the most 1 
2 efficient way here to do thac Let me ask you a couple of 2 
3 basic questions first. 3 
4 I would assume that you agree that Mr. Schmechel 4 
5 was not drug seeking, correct? 5 
6 A. I agree, Nothing that l can find in anything 6 
7 would lead me to believe that she was a drug seeker. 7 
8 Q. I would also assume that there's nothing -- well, 8 
9 strike that. 9 
10 l would also assume that you are 110t saying she 10 
11 wasn1t a truthful 1 honest reporter of her condition to 11 
12 Mr. Byrne, correct? 12 
13 A. Again, nothing that I can find that would say that 13 
14 she was not. 14 
15 Q. And you would certainly agree, as I understand 15 
16 from your last statement, that it is very important for a 16 
17 patient to be honest and accurate with their medical 17 
18 provider? 18 
19 A. Yes. 19 
20 Q. Is that part of their contract to the medical 20 
21 provider? 21 
22 A. Yes. 22 
23 Q. And a provider such as a physician assistant has 23 
24 lo be able to rely on what the patient is telling he or she 24 
25 with respect to the patient1s conditions? 25 -, 
August 8, 2007 
Page 60 
A. Yes. Let me just -- Jet me tell you what I teach 
my first year students, l don't know -- mean to sound 
flippant) because it is not. It's any easy way for me to 
get some levity when l teach them this but also to hone in 
what l think is impo1tant in the practice of medicine 
across the: spectmm of medicine and surgery. 
The first 1ule l go by is there are dumb people 
born to dumb parents. That is, again, what did the patient :,: ..
hear. Whal are they capable of understanding that you're 
telling them and what is their ability to tell you the ) 
infonnatioµ you need to know. And it1s incumbent as far a} 
that contract goes of that provider lo glean out as much ·; 
infonnation from the patient as they are capable. And if ). 
they're not) either their family member, their guardian or ;: 
another provider. 
The second thing is that patients lie, It is not ; 
that they always lie intentionally, some do. Some will lie i 
to get secondary gain such as you mentioned earlier, drug ~ 
seekers or whatever other kinds of things il may be. i 
But they don't always lie intentionally, they just omit 
things because either they didn't think about it, you 
didn't ask the right question or whatever it is, 'So it is 
incumbent again on that practitioner to ask the right 
questions, open-ended questions so it leaves it for ~ 
discussion or get other infonna.Jion from other mea~s1 as I 
Page 61 ,, 
t 
mentioned earlier. 1 
' The third thing is that if you don't find it, it's ,, 
not there. That is that when you do a physical exam or y 4 
do history taking and all you have are negatives, well, yo J 
assume everything is normal. Well, it may not be, but if ) 
it ain't there you assume, working on that diagnosis, that 
everything is okay. 1 
And the final thing is that the conditions that 
are there, whatever is there, I'm too stupid tp find it, 
because I didn't look right. I didn't do the right test. 
I didn't ask the right person. I didn't ask the right 
question. I didn't do the right physical exam. l didn't 
order the right test. I didn't order the right diagnostic 
study, whatever it is. :; 
So those four rules kind of encompass the practice ) 
of medicine in my mind and in a case like this somewher, 
along those tules were violated, One way or the other ; 
between Ms. Schmechel and Mr. Byrne or Mr, Byrne and l 
Dr. Vorst or Dr. Dille or whomever, Ms. Schmechel, in 11 ~ 
opinion, didn't get the care that she should have, i 
Q. And going back kind of where we started --
A. Sure. 
Q. -- before you just provided that answer, you are 
certainly not saying that there is anything that you've . 
read or observed with respect to Ms. Schmechel that wou d 
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1 indicate that she was not capable and able of providing as 1 another reference that was there, if necessary. You know, 
2 best she knew it an accurate history of her condition? 2 as an example, could he have called Doctor Vorst and not 
A. To my knowledge that is con·ect. 3 got in contact with him, could he have and called 
Q. There is certainly nothing that -- well, strike 4 Dr. Harris and said, hey, could you give me a background< 11 
5 that. 5 Ms. Schmechel here. But, sure, it is another resource that 
3 
4 
6 Ms. Schmechel reported to Mr. Byrne what 6 should have been considered before the treatment started, \i 
7 medications she had been on, correct? 7 in my opinion. 




Q. And did so accurately, correct? 
A. Yes. 
9 him not to obtain those records or called Dr. Harris1 
10 cotTect? 
Q. She also reported to Mr. Byrne that she had 
12 obstructive sleep apnea? 
11 A. Not a standard of care -- breach of care. I 
12 wouldn't call it a breach of care. 
13 A. As in his written note, yes. Not in that dictated 13 
14 note. 14 
15 Q, But it's in the records? 15 
16 A. ltisthere,yes. 16 
1 7 Q. And she was using her C-PAP machine and was 17 
18 compliant with it, correct? 18 
19 
20 
A. As far as I know. 19 
Q, With respect ·to Dr, Vorst, I understand that it is 2 0 
21 your opinion that Mr. Byrne should have done one thing r21 
22 another thing. And that is he either should have obtained 22 
23 her records or picked up the phone and called Dr. Vorst? 23 
24 A. That is correct. 24 
25 Q. You've had an opportunity to review some of 2, 
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Q. Now, with respect to the records that Mr. Byrne 
did obtain, are you aware of any prior treating physician 
records that he obtained with respect to Ms. Schmechel? 
A. None that I'm aware of. [ don't know of any than 
what I have reviewed. 
Q. Are you aware that she was seeing an orthopedic 
surgeon with respect t.o her arachnoiditis'? 
A. Yes, 
Q, As [ understand it, you're not aware that he in 
fact received those records from the orthopedic surgeon? 
A. No, not that I'm aware of. 
Q. You would not be critical of him obtaining those 
records? 
Page 65 i 
1 Dr. Vorst's records. With respect to the records that you 1 
2 hav.e reviewed, is there anything contained in those records 2 
A. Critical of him obtaining or not obtaining'/ t' 
Q. Of obtaining the orthopedic surgeon's records to J! 
3 that you believe would have caused Mr, Byrne to alter his 3 
4 
5 
course of treatment for Ms, Schmechel? 4 
A. l don't have an opinion. l can't say. I don't 5 
6 know. I don't know what he would have done. I would ha, e 6 




Again, going back to not knowing her on that Friday 8 
afternoon. Was she compliant? Was she drug seeking? I 9 
don't know. That is one thing I would have asked 10 
11 Dr. Vorsl. 11 
12 Q. But you don't know of anything as you sit here 
13 today that was contained within Dr. Vorst's records that 
14 would have or should have changed Mr. Byrne's treatment 





determine if there is a surgical component to her pain? , 
A. Again, as I said earlier, I think any resource ' ;i 
that you can use to enhance your knowledge of the patient 
is going to be eventually good for both parties, the 
patient and the provider. 
Q. That brings up a good point that you and 
Mr. Foster are discussing there. Ase there any documents 
that you have just seen but you don't have copies of that 
are not contained within your file? 
A. Yes. CotTespondcnce between Dr. Verst, the 
orthopod, and Dr. Vorst, the pain management physician, i { 
reference to Ms. Schmechel and her arachnoiditls. ,, 




A, Not that l'm aware of. 
Q. With respect to Dr. Harris -- strike that. 
16 A. Other than what I told you that arrived at my 
1 7 house today that I haven't seen. 
With respect to Dr. Harris, I don't understand you 
19 to be saying that you believe Mr. Byrne departed from the 
20 standard of care in not obtaining Dr. Harris1 records. I 
21 understand you to be saying it is something he could have 
2 2 done but you are not critical of him in thal regard? 
2 3 A. Correct. Doctor Harris was the general 
2 4 practitioner, the general family medicine physician for 
25 Ms. Schmechel. He had a whole history of her. It is just 
18 Q. Okay. With respect to seeing her on a Friday 
19 afternoon and changing her treatment, I understand that 
2 o that is something that you are critical of; is that 
21 correct? 
A. Yes, ma1am. 22 
23 Q. rs that something that you're saying constitutes a 
24 breach of the standard of care? 
25 A. I would not call it a breach of standard of care. I 
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l Ii is -- as I mentioned to you, it is a flexibility of the 
2 practice of a medicine that a provider can do. In my 
3 learned years as Jim Keller being a PA for 31 years, I've 
4 just leamed that there are things that you just don't do 
5 and this is one of them. Because of Schwartz Jaws, as I 
6 mentioned earlier, It if it is going to go bad it is going 
7 to go bad over a weekend or a time that you dor11t have 
8 access to that patient in a way that would be -- optimized 
9 the care to that patient. I think it was a poor decision 
10 on Mr. Byme1s part, 
11 Q. But not a breach of the standard of care, correct? 
12 A. The standard of care for Jim Keller, yes. 
13 Standard of care in general, no. 
14 Q. And while we1re on that topic with respect to 
15 standard of care, what do you understand that phrase to be, 
16 standard of care? 
17 A. ft's a pretty open phrase. But generally it is 
18 what a prudent practitioner in the same like practice or 
19 general knowledge or same profession, i.e., PA physician o 
20 whatever it may be would do in a similar situation. That 
21 can be either local, state, national, intemational,just 
22 depends, 
23 Q. Okay. And you understand that the standard of 
24 care that we're dealing with _here is obviously not the 
25 standard of care that you imply to yourself. It is the 
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l standard of care that would be applicable to a physician 
2 assistant practicing chronic pain management medicine in 
3 Twin Falls, Idaho, in September and October of 2003, 
4 correct? 
5 A. That1s correct. 
6 Q. And you certainly understand the concept that you 
7 have standard of care. That doesn't mean you can't go 
8 above the standard of care, but there is a standard of care 
9 that you need to meet as a minimum threshold, correct? 
10 A. Yes. 
11 Q. With respect to your knowledge of the standard of 
. 12 .. care in Twin.Falls, Idaho, as it existed in September .. and .. ···-
13 October of 2003, for a physician assistant practicing pain 
14 management medicine, what have you done to familiarize 
15 yourself with that standard of care? 
16 A. I talked lo a pain management physician assistant 
17 by the name of Tom Robe. 
18 Q. Rambo? 
19 MR. FOSTER: Rambo? 
20 A. Rambo, sorry. 
21 Q. (BY MS. DUKE) When did you speak to Mr. Rambo 
22 A. I spoke to him on two occasions. The last time 
23 was last Thursday afternoon August 2nd, 
24 Q. When was the first time you spoke to him? 
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better idea than that. It was to qualify my expert 
testimony in talking to someone that had a like practice as 
Mr. Byrne did and that was Tom, And l apologize to you, 
just don't remember the date. 
Q. Was that a month ago, two months ago, back in 
March when you were contacted on this case, just a genera ;: 
time frame? 
!] A. Time frame I think was May or June of this year. 
Q. And let's take the first time that you spoke to ~ 
him, whether it was May or June of this year. \' 
' A. Hang on a minute. The letter that you have, tlie -~ 
exhibit, what date is that letter? 
Q. I have April 4. 
A. Okay. It was that time frame then because the 
telephone conversation says an hour long1 that was a 
combination of conversations I had with Tom at that time 
and Mr. Foster. So that should have been April. 
Q. So sometime prior to April 4, 2007? 
A. That's correct. 
Q. But between March 3rd or 6th, whenever you were 
retained in 2007? 
A. That is correct. Mr. Foster told me he needed the 
qualifications for legal purposes for the standard of care. 
Q. In that first conversation that was either in late 
part of March of2007 or early part of April 2007, what wa, 
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discussed between you and Mr. Rambo? 
A, Ifl remember correctly, Mr. Foster can correct 
me, that he in generalities laid out the situation of ;; 
basica!ly how would Mr. Rambo place a patient on methadom ( 
and what was the follow-up and oversight of the patient 
taking methadone by a practitioner in a pain management 
practice. 
Q. Do you recall the details that Mr. Foster provided 
to Mr. Rambo to answer that question? 
A. Not the details I don't. It was in general, if! 
remember. 
..". Q ... Do you remember..if any. specifics were.given with. 
respect to Ms, Schmechel1s condition? 
A. I don1t know what conversation Mr. Foster and 
~ .. 
Mr. Rambo had prior to me coming on to the conference call, ;: 
[ don1t know. 
Q. So were Mr. Foster and Mr. Rambo speaking to one :! 
another prior to you coming on to the conference call? 
A. You have to ask him. I assume they did. I don1t 
know. 
Q. You don1t know what facts were provided lo 
Mr. Rambo with respect to this case in specific? 
A, I can1t give you specifics, 
Q. And I assume you <lon1t know if he was provided any 
documentation with respect to the care she received from 
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1 Mr. Byme or Dr. Dille? 
2 A. I do not know. 
3 Q. So followiog up with that then. What did 
4 Mr. Rambo communicate with respect to placing a patient on 
5 methadone and followwup? 
6 A. In generality he said that depending upon the WW 
7 that it varied depending upon the patient. And I assumed 
8 from that the reliability of the patient Again, my 
9 assumption -- we didn1( spocifical\y talk about that --
10 that follow-up could be every day or it could be every week 
11 or every two wceks,just depending upon the patient and the 
12 dose of methadone that they were on. 
13 Q. Did he give you any specifics of if you're on 50 
14 milligrams of methadone then you should follow up every 
15 four days, anything like that'? 
16 A. No. 
17 Q. So you understood Mr. Rambo to be saying that 
18 standard of care with respect to the fo!low•Up care for a 
19 patient was dependent on the dose of methadone provided and 
20 the patient himselfor herself? 
21 A. There was a lot ·· a lot of variabilities 
22 depending upon the patient and the dose, comorbidities, 
23 those kind of things. But in general, when he was speaking 
24 in general of his practice, that it could be-- he may not 
25 see a patient for up to two weeks after starting them on 
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1 methadone, but have the patient contact them if there are 
2 any unton-id side effects from the medication or anything 
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1 Q. And you would certainly agree that medical 
2 providers many times will have differences of opinions wit 
3 respect to how treatment should be provided? f 
4 A. As I said earlier, that goes back to flexibility 
5 of practice and to the art of medicine, 
6 Q. So as I understand it, Mr. Rambo did not agree 
7 with your opinion that Mr. Schrnechel should have been ! 
8 followed every day or every other day? ·' 
9 A. He didn't agree or disagree. He just listened and 
10 said, okay, but. 
11 Q. That's not my practice? 
12 A. He didn'I say, well, not necessarily. It would 
13 not be the way I would do it. 
14 Q. Okay. What else was discussed with him? 
15 A. Pretty much that was it. Both times that we had 
16 talked nothing more specific other than just generalities 
1 7 of what a like or similar pain medicine clinic practice 
18 would be like and utilizing it -- that it was not unusual ,, 
19 to use methadone these days. I believe we talked a little ll 
2 a bit, if I remember again, I can1t remember specifics, but I it 
21 think we talked just a little bit about the long-tenn \ 
22 effects of Oxycontin and the methadone long-tenn effects, \' 
2 3 but really nothing more than that. f 
24 Both times I gave my opinion as to my-- that l 
2 5 disagreed with-· that if it were me, I would have a closer ,: 
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1 follow-up of any patient I would put on methadone compare . 
2 to what he said. And 1 again, that ls just a difference of 
3 of that nature or they could follow up with them at a much 3 opinion. , 
4 closer time frame, just depending. 4 Q. When you say what he said that would be Mr. Rambo ; 
5 · Q. All of that would be within the standard of care 5 A. Mr. Rambo. Again, there was no animus or anything [ 
6 whether they were followed within a day or whether they 6 like that. It was just a conversation. i; 
7 were followed within two weeks, Mr. Rambo was indicatin 7 Q. But he certainly confirmed to you that methadone (: 
8 that that would be the standard of care? B is commonly used in a pain management practice? ' 
9 A. In his practice what he told me, that's eon-ect. 9 A. That's correct. :: 
10 Again, we have already documented I am not a pain 10 Q. Did you discuss with him dosing at all of the , 
11 specialist. 11 methadone? 
12 Q. Let me have that in a question and answer form. 7?. A. Not at all. As I mentioned earlier, the reason I 
13 Do you consider yourself to be a pain management 13 didn1t is because I'm not an expert in it. And there is a 
14 specialist? 14 lot of-- there's no cookie cutter wa)' to do it. You can 
15 A. No. 15 only-· as I mentioned earlier, you kind of go by the 
16 Q. What else did Mr. Rambo discuss with you? 
1 7 A. I opinioned back what 1 told you earlier about 
18 that I had a lot oftroublc with a hypothetical patient 
19 like Ms. Schmeehel of not following her closer for the 
20 reasons I gave you earlier. And he said, well, you know, I 
21 can understand what you are saying, But, you know,just 
22 depended on the patient. And bottom line was that it 
23 wasn1t necessarily the way that he practiced in his pain 
24 management clinic. So it was just a difference-of 
25 opinions. No animosity,just difference of opinion. 
16 guideline that you take either a 30 or 50 percent of a dose 
17 of a medicalion like Oxycontin and reduce thal amount of ' 
18 how much you1re going to start a patient on methadone. 
19 Q. As I understand it, you are not critical of 
2 o Mr. Byrne had he started her on l 5 milligrams twice a day, ;i 
21 correct? 
22 A. No, If you use the 50 percent rule, no, I'm not 
23 critical of that. 15 milligrams twice a day for a total of 
24 30. Whether he did it IO milligrams three times a day or 
25 he started at a more conservative dose of 5 milligrams 
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l three times a day. 1 don't have a problem with that. As I 
2 mentioned, lhere's opinions about whether to do it twice a 
3 day or do it three times a day. 
4 I think for his mind set ~~ and, again1 I'm 
5 assuming that since she was already on Oxycontin twice a 
6 day then it is just easier to supplement and keep tl1e 
7 methadone at twice a day I because patients are usually mor 
8 compliant taking medications once or twice a day than the~ 
9 a.re taking something three or four times a day, So, no, I 
10 have no problems in that dosing. No. 
11 Q. And no problems with the twice a day as you just 
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1 of Ms. Schmechel, it is problematic. 
2 Q. But with respect to Ms. Schmechel titrating up the 
3 dose at 72 hours, at a minimum 72 hours, would have been 
4 within the standard of care in your opinion? 
5 A. I can only assume that. I would have to have 
6 known what that 72 hours was, because if you look at the 
7 record in that 72 hours which would have been that Monday i 
8 or Tuesday supposedly she was doing okay. In Mr. Byme1s 
9 telephone conversations on that Monday or Tuesday, 
1 0 supposedly, but the fomily says she wasn't. So I don1t 
11 know. I don1t know. 
12 indicated? 12 Andi again, as I mentioned earlier, that is 
13 A. No. No. 13 problematic to me, why didn't he see her back on the 
14 Q. And was the twice a day or three times a day or 14 Monday? That time frame, 48 to 72 hours, why didn't he 
15 anything like that discussed with Mr. Rambo, the dosing 15 have her come back and see him on Monday? That to me is a j 
16 frequency? 16 real problem, as I mentioned in my diatribe earlier. 
A. Not that l recollect. Again, we did not talk l 7 Q. With respect to Mr. Rambo, did you discuss whether 17 
18 specifically about that. We did talk about -- we did talk 18 Mr. Byrne should have seen Ms. Schmechel that Monday, tha' [ 
19 about how often you would titrate up on the dose. And 19 specific? ·· 
20 there was no set-- again, he said it varied. And, again, 20 A. Not specifically if! remember. 
21 I1m not to put words in Mr. Rambo1s mouth but, again, I 21 Q. Anything else that you recall discussing with 
22 think he said usually you don't do it -- you look at it 22 Mr. Rambo? 
23 about every 72 hours or so. IfI remember correctly. 23 A. Other than right now, no. Now, lf our 
24 Again, [ hate to be blank on this, but l believe 24 conversation -- subsequently if! think of something I'll 
25 that we did talk about-- as I mentioned to you, we did 2 5 tell you but right now no. 
f-----------------_:,_--'-----+----'-------':__---------------1, 
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l talk about the long-tenn effect ofit and how you ramp it 
2 up, how you titrate it. And ifl recollect we both did 
3 kind of agree that 72 hours -- looking at it at 72 hours 
4 and so forth out was pretty standard. We didn't talk 
5 specifically about doing it every day or anything of that 
6 nature. Just talking in general, if l remember. 
7 Q. But as I understand it your opinion in this case 
8 is to titrate up every 72 hours would be appropriate and 
9 within the standard of care? 
lo A. Again, it depends on the patient and everything 
11 like that. As I said earlier, l wouldn't have done it any 
12 earlier than 72 hours just because of the half life of the 
13 first dose you give the patient and then every subsequent 
14 dose is another 72 hours. So you have to kind of titrate 
15 it -- how the patient is going to tolerate it before you 
16 ramp it up some more} but to gel to that steady stated 
17 level of the efficacy of the methadone, that to me is 
18 problematic if you do it earlier than that because you 




Q. Okay, great. , 
A. Because I didn't take notes. l apologize, I ; 
3 didn't take notes, li 
4 Q. No, thafs fine. Is what youive just testified to \; 
5 with respect to what you and Mr. Rambo discussed everything i: 
6 that you discussed in either the first and/or second ;: 
7 communication that you had with him or is that just the } 
s first one? ; 
9 A. That is a combination of both. They were very 
1 o similar conversations. 
11 Q. Do you know why it was that you spoke with him 




MR. HIPPLER: He doesn1t get to answer questions, 
A. Mr, Foster asked me to. 
Q. (BY MS. DUKE) But really you just discussed 
16 basically what you discussed in the previous conversation? 
17 A. Yeah, !just assumed it was to verify that I had 
18 qualified legally for the standard of care in Idaho with 
19 someone who practiced pain management like or similar to 
20 And because it is respiratory depressant and if a 2 0 what Mr. Byrne did. 
21 patient is still using short-acting such as hydrocodone or 21 Q. During any of your conversations with Mr. Rambo, 
22 oxycodone, you still got that respiratory added effect, a 22 did you discuss~- you understood that he was in Boisc1 
23 depressant effect by using the short-term medication, So 23 correct? 
2 4 over the long term and short term you have that respiratory 24 A. Yes. 
25 depression problem and with the comorbidity of sleep apne 125 Q. And Boise is about two hours away from Twin Falls? 
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1 A I've never been to Idaho. I underst:1.nd that is 
2 correct based on what Mr. Foster told me. 
3 Q. I will represent that to you as well. But during 
4 any of those conversations with Mr. Rambo, did you discuss 
5 with him what the standard of care was back in 2003 related 
6 to any of these topics? 
7 A The only discussion that we had was w~ and that 
8 reference was that from wha! he knew -- imd to my 
9 understanding he knows Mr. Byrne. And that they had 
1 o attended meetings together and had discussed pain 
11 management and so forth. And to my knowledge from what h 
12 alluded to me was that the standard of care that both of 
13 them shared or agreed upon or practiced in general, whether 
14 it be in Boise or Twin Falls or wherever it was, was 
15 similar in Idaho. That is all I can tell you. That is all 
16 I know. 
.1 '7 Q, Was that conversation time specific~~ 
18 A: No. 
19 Q. -- as in 2003 Twin Falis practice for a PA 
20 practicing pain management was the same as a PA practicing 
21 pain management in Boise? 
2 2 A. To my knowledge what ! can recollect we did not 
23 talk about anything time specific, just general practice of 
2 4 pain medicine and the use of methadone, 
2 5 Q. And al any time during that conversation was 
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l there a discussion that the Boise pain management practice 
2 was the same as a national pain management practice? 
3 A. Not to my knowledge, I mean, again, we were 
4 talking more specifically for Idaho and in general, in my 
5 mind, and l really didn't -- because I have never been 
6 there1 I really didn
1t distinguish in the conversation in 
7 my mind that Boise and Twin Falls were different either --
8 obviously by mileage, but that the practice standard in the 
9 state was pretty much similar because he said they 
10 communicated among like practitioners at conferences ands 
11 forth. 
12 Q, So tl1e same would be with respect to Twin Falls. 
13 So there was no discussion that the Twin Falls practice of 
14 pain management by a physician assistant was somehow the 
15 same as a national standard, coITect? 
16 A. That's cotTect. 
17 Q. Any other items other than what we just talked 
18 about that you discussed with Mr. Rambo in either 
19 conversation? 
20 A. Going back to my previous statement, not unless 
21 you spur some memory,just like you dld then. Not that Jim 
22 aware of, 
23 Q. Anything else that you did in your mind to 
24 familiarize yourself with the standard of care for a 
25 physician assistant practicing pain management medicine in 
... - ....... .,.,,, '' .. 
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l September and October of2003 in Twin Falls, Idaho? 
2 A. No. 
3 MS. DUKE: Do you mind if we take about a 
4 five~minute break? 
s THE DEPONENT: No. 
6 (Whereupon, a recess was taken at 12:44 p,m. and 
7 the deposition resumed at 12:55 p.m,) 
8 Q. (BY MS. DUKE) Mr. Keller, you indicated off the 
9 record that you had something to say and if you can just go 
10 ahead and articulate that on the record, I would appreciate 
11 it. 
12 A. The conference call that Mr. Foster and I had with 
13 Tom last week was supposed to happen in the morning and i 
14 didn't happen until the afternoon for circumstances that 
15 were beyond his control or mine. And prlor to my getting 
16 the conference caJl with Mr. Foster and Tom I received a 
1 7 call from my medical director, Dr. Robert Beshore, that --
18 informing me that his second round of therapy for his 
19 metastatic prostate cancer did not work and he was 
2 o resigning his medical directorship in the program and 
21 essentially is going do die, 
22 That hit me very hard. My mother died in May and 
2 3 I am very close to Dr. Beshore. And so my foeus on the 
2 4 conference call that I had with Tom and Mr. Foster at the 



























the conversation with Dr. Beshore. 
You asked me earlier do we have any reference to 
standard of care in 2003. And, yes, after talking to 
Mr. Foster off the record, at the end of our conversation 
he summarized and specifically asked both Tom and me thal 
if the standard of care for the use of methadone today was 
any different than it was in 2003 and Tom said no and I 
said to my knowledge no. 
And that was the amendment I would like to make, 
because I do now remember that conversation that I said 
earlier I didn1t remember, but I do now and I apologize for 
the incongruence. 
Q. As Tasked you off the record, I would assume 
other than that addition with respect to your testimony 
there is nothing that you1re altering or changing regarding 
any other testimony that you have provided up to this 
point, correct? 
A. There is nothing up to this point. As I mentioned 
earlier, if during our conversation I do remember something . 
I will tell you. I don1t want to leave this room today not !; 
providing you everything I can remember and/or know or ca' 
opine. 
Q, We appreciate that. With respect to that 
conversation regarding 2003, were the specific months of 
September and October 2003 referenced or just 2003 in 
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general'/ 1 respect to their records or conversation that Mr. Byrne \ l 
2 A. Those months were referenced. 2 could have had with them; is that correct? ·· ' 
3 Q. Anything else you recall with respect to your 3 A. Not at this time. ' 
conversation with Mr. Rambo and Mr. Foster whether it waj 4 Q. When you mention that not enough infonnation w, ·~ 4 
5 
6 
the first conversation, the second or both? 5 obtained by Mr. Byrne with respect to Ms. Schmechel's ' 
A. Nothing that l can remember l'ight now. 6 condition, I want to have an appreciation for what you fe, ! 
Q. And I assume that with respect to how you believe 7 was missing. And as I understand it, whal you feel was 7 
8 you familiarized yourselfwilh the standard of care by 8 missing -- well, strike that. 
talking with Mr. Rambo, you also testified there was 9 Whal do you feel was missing with respect to 
1 o nothing else that you did. I assume that is still 10 Mr. Byrne's knowledge of Ms. Schmechel and her medic• "i 
l.1 accurate? 11 history and current condition? .\ 
9 
12 A. That's correct. 12 A. As l said earlier, the only infonnation he was 'i 
Q. So one thing I want to do as we go through your 13 relying on that conversation on that Friday was her verba J 13 
14 opinions now and I just ask a couple of follow-ups with 14 history to him. To my knowledge she did not bring any ;; ij 
15 respect to those opinions is a concept versus -- is a 15 records with her that he looked at or saw that I can find ;, 
16 concept of standard of care !hat we're applying to this 16 that have been documented anywhere. i; 
17 case versus, you know, ideal practice or what you would d, 17 As l said, if you're going to change a regimen or '' 
18 if you were in somebody's shoes, I want to stick with 18 you are seeing a patient for the first time) in lUY opinion ): 
19 standard of care in Twin Falls, Idaho, as you understood it 19 I would want to know as much about this person whether it 
2 O to be for a physician assistant practicing pain management 2 0 be medical history, medical conditions, comorbid :; 
21 medicine in September and October of 2003, okay? 21 conditions, whatever and compliance with her other ! 
A. Yes. 22 medications. And you take the patient's word as it is 22 
23 Q. That is a very important distinction just given 23 given to you. But ifl'rn going to -- it -- just in my 
24 the law in Idaho with respect to a medical malpractice 24 mind, it would have just been more prudent on Mr. Byrne 











One of the items that you indicated you noted was l 
that Mr. Byrne did not order any diagnostic studies of 2 
Ms. Schrnechel. I do not understand that you are testifyi1 3 
that was a breach of the standard of care, that is just 4 
something you merely noted, that accurate? s 
A. Yes, what I was alluding to with her comorbid 6 
conditions and specific_ally obesity, her hypertension and 7 
other unknown cardiac or coronary conditions or renal 8 
conditions, in my mind it would have just been better to 9 
lo have a knowledge of her renal function and just her overa 11 O 
11 medical metabolic chemical status at that time. And, 11 
n a3"in, that woul<l have heen somethine if Dr. VorAt nr 12 
13 Dr. Harris may have ordered for her fairly recently then a 13 
14 least he could have had that faxed over to him as a 14 
Page 85 
pertinent copies from her health record as far as the 
record of her pain management to that point in lime. 
Q. And I understand you are saying it would have been 
more prudent, but is that something that you feel was a 
breach of the standard of care by Mr. Byrne'? 
A. As I said earlier, irs difficult for me to say in 
general the standard of care. The quality of the medical 
care provided to Ms. Schmechel I think was subpar. And a 
I said earlier, below my standard of care, but the general 
standard of care, I can't say that. 
Q. Okay. So with respect to the standard --
A. Now) ag~in, can T qu;1lify that? 
Q. Sure. 
A. The only reference J have for standard of care 
15 reference just lo know. 
16 Q. But you don't know whether or not Dr. Harris or 
17 Dr. Vorst had any of that done? 
18 A. I do not know. 
15 other than talking to Torn about the general practice of 
16 pain medicine in Idaho in reference there, is that standard 
l 7 of care that was between Dr. Dille and Mr. Byrne in their 
18 practice. That standard of care. 
19 Q. It is not something you are saying he fell below 
2 O the standard of care in not ordering some certain 
21 diagnostic study, it's just a comment you are making, 
22 correct? 
23 A. Yes. 
19 Now, you have guiding rules by the stale of Idaho 
2 O saying that PAs and physicians have this supervisory 
21 relatiollship, dependent relationship, whatever you want to 
22 call it. And PAs in Idaho can do this and can't do that 
23 
24 Q. We already talked about Dr. Harris and Dr. Vorst. 24 
2 5 I assume there is nothing more you would add there with 2 5 
and can prescribe this and can1t prescribe that. That is 
the rules. 
The standard of care is what Dr. Dille basically 
... ,._ . .,._._,,, .... ,,,,,, .. ,,, .. ,. ···""·'-". 
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1 allows Mr. Byrne to do. That's the standard of care. As J. standard of care for that clinic. That was the standard of 
2 any PA, you are an extension of the physician with whom you 2 cure. In my opinion, it was below standard. But for 
3 practice. So that's the standard of care. If that was the 3 legally breaching standard of care, l leave that up to you 
4 standard of care that Mr. Byrne and Dr. Dille were used to> 4 guys. 
5 then that is their standard of care. Whether I think it 5 Q. So you would say it is below your standard of care 
6 was appropriate care or not is my opinion, But legally, If 6 that you would practice? 
7 they were in the rules ofldaho then that's the standard of 7 A. It is definitely below my standard of care. 
a care. 8 Q. But you are not able to say it was below the 
9 Q. And to the best of your knowledge, you don't know, 9 standard of care in Twin Falls, Idaho, in September and 
10 -- well, strike that. 10 October of 2003, for a physician assistant to do what 
11 With that description that you just provided it is 11 Mr. Byrne did on that Friday with respect to the changed 
12 not my understanding that you are saying Mr. Byrne or 12 methadone? 
13 Dr. Dille failed to meet the standard of care with respect 13 A. It was obviously not below the standard of care 
14 to the obtaining of infom1ation from other providers, 14 for Twin Falls, Idaho. 
15 correct? 15 Q, Mr. Rambo did not indicate that was below the 
16 A. Whal I'm saying there is no finn and hard rule 16 standard of care, did he? 
17 that said Mr. Byrne should have talked to Dr. Vorst or 17 A. No. 
18 obtained medical records, There is no rules dictating 18 Q, Correct? 
19 that. There is just an option. 19 A. He did not indicate that. 
2 o Q, And you're not saying the standard of care 2 O Q. I'm sorry about that. Sometimes -- and Mr. Rambt 
21 dictated that, correct? 21 also did not indicate that he was in any way critical of 
22 
23 
A. Not that I know of in Idaho at this point in time. 22 Mr. Byrne, Dr. Dille or the Southern Idaho Pain Institute · 
Q. Then if we look to your opinions with respect to 23 with the respect to the care and treatment of 
24 starting the methadone on a Friday versus a Monday, are you 24 Ms. Schmechel, correct?. 
2 5 saying that that was a breach of the standard of care in 2 5 A. He really didn't offer me an opinion about that 
. Page 87 
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1 Twin Falls, Idaho, in Septembet', October of 2003 for a 1 one way or the other, if! remember. He said he knew Tomi 
2 physician assistant to change the medication from Oxycont n-2 I think he said either the first conversation -- I know for ' 
3 to methadone on that Friday versus a Monday? 
4 A. All I'm saying it is questionable. In my mind it 
5 was not piudent. 
6 Q. But you're not saying it was a breach of the 
7 standard of care1 correct? 
8 A. It is a very gray line in my opinion. Again, 
9 standard of care, it is hard for me to say that. But all [ 
1 O can say is I think it was suboptimal care. 
1l Q. But in saying you believe it was suboptimal you 
12 are saying it fell helow that stanrlarri of care that we 
13 identified in Twin Falls in 2003? 
14 A. [ think Mr. Byrne was putting Ms. Schmechel and 
15 himself at risk in doing that. 
16 Q. But my question is, do you believe that was below 
17 the standard of care that was applicable in Twin Falls? 
18 And I understand what you are saying, but you have to 
19 understand from our standpoint that is an important legal 
2 o distinction. 
21 A. rm not an legal expert, I can only give you my 
2 2 opinion. As I said, there is nothing written that I can 
2 3 see in the PA laws in Idaho that mandated one way or the 
24 other. And the standard of care, as I said earlier, was 
25 acceptable to Mr. Byrne and Dr. Dille. That is the 




felt uncomfortable talking against Tom. ,; 
Q.- You mean T.J.? ~ 
A. I meant Mr. Byrne. Obviously l do too. I don't i 
7 feel good talking about Mr. Byrne's practice either because' 
8 he is a PA. Nor do I feel bad about talking about any 
9 anybody ... any professional, whether it be a physician or 
1 o PA. I'm just giving my opinion. 
11 I'm looking at this as a practitioner, and rm 
1?. also looking at it as an educator. lfthis were one ofmy 
1.3 students and they proposed -- we gave them a case scenari, 
14 that was similar to what we have right now and they laid 
15 out this plan to me as what Mr. Byrne did, I would critique 
1.6 them heavily in what they propose to do. : 
Q, Are there any guidelines with respect to j 17 
18 medication changes for methadone that you1re aware of? y 
1.9 A. There1s several different guidelines. There's [ 
2 o none that have been settled upon as being mandated by the ; 
21 federation of medical practitioners or the dtug enforcement~ 
22 administration or anyone that I'm aware or any state agenc1 '.f 
23 that I'm aware. There are guidelines) but they are just ; 
24 that. They are guidelines. And that is left up to a ', 
25 variety of practitioners to use whatever guideline they 
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1 choose within a variety of parameters. 
2 Q. Are there any guidelines that you are relying on 
3 with respect to your opinions in this case? 
4 A. The guidelines that I mentioned to you earlier is 
5 that my assumption is as far as -- in substituting a 
6 long-tenn -- a long-acting narcotic such as Oxycontln with 
7 another long--acting narcotic such as methadone, there is 
8 whole variety of substitution tables. The guideline I 
9 pretty much go by is) as I mentioned to you earlier1 a 30 
10 percent to 50 percent substitution and that you reduce the 
11 dose of methadone compared to the dose of the other 
12 long-acting medication such as Oxycontin. 
13 MR. HIPPLER: Can l clarify? You say you reduce 
14 by 30 to 50 percent? 
15 TI!E DEPONENT: The amount of methadone that you 
16 give a patient compared to the daily dose of Oxycontin or 
17 other narcotic that the patient may receive. Such as 
18 Ms. Schmechcl was taking 60 milligrams ofOxycontin and yo 
19 could reduce her theoretically from a third of that 20 
20 milligrams up to 30 mlliigrams a day, 
21 MR. HIPPLER: I just want to make sure you are 
22 saying you reduced by 30 to 50 percent? 
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here. 
Q. And you would agree that a practitioner needs to 
use his or her judgment and experience in detennining what ! 
he or she feels the proper follow•up regimen is? 
A That is ooJTect. And) again, amended by each 
patient because each patient is different. Thaes the 
thing about medicine that we talked about earlier. There 
is no cookie cutter way to do it. You have to tailor the 
practice with each patient, how you treat that patient 
based upon the knowledge you have of that patient by 
histo1y1 by physical exam and by diagnostic study. 
Q. Okay, And to you careful monitoring means to see ~ 
.'! 
the patient every day? :, 
A. Again, it depends on the patient. As l said ij 
earlier, I would have seen Ms. SchmecheL I would have f 
followed up Ms. Schmeehel much more closely than Mr. Bym~ 
did. 
Q. The way you would have followed up more closely 
would have been how? 
A. I wouldn't have started the medication until 
Monday and I would have seen her eveiy day or every other 
day. See, do it on a Monday 1 see her back on Tuesday or 
see her back on Wednesday or however. It just depends on 
how -- again) particularly since she was a first time 
j 
dose of the Oxycontin and in ,a methadone dose. 
25 MR. HIPPLER: Is the reduction? 25 1------------------------+---"p_a_ti_en_t_I_m_a,..;y_s_e_e_h_e_r _ba_c_k_t_h_e_n_ex_t_d_a..:.y..:.j_us_t_to_se_e_h_o_w_sh_e __ +:' 
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1 THE DEPONENT: Is the reduction, yes, because of 
2 the long-term long half life of the methadone as compared 
3 to the relatively long halflife of the Oxycontin. 
4 Q. (BY MS. DUKE) Is that your understanding ofwha 
5 the standard of care was in Twin Falls, Idaho, in September 
6 or October of 2003 in respect to Mr. Byrne treating 
7 Ms. Schmechel, correct? 
8 A. I can only assume that because that is what he 
9 did. 
10 Q. But that is the standard that you would use back 
11 in that time period? 
J.2 A. Yeah, to my knowledge, 
13 Q. Are there any guidelines for medication changes 
14 that state Mr. Byrne should have seen Ms. Schmcchel evef) 
15 day until the methadone reached a therapeutic level? 
16 A. There is a lol of literature that discusses that. 
17 And most qualifying guidelines that you will see will be 
18 close follow-up. And that's left for interpretation, 
19 Close follow-up to me is you put a patient·- you admit a 
20 patient to the hospital and titrate the dose there or you 
2i do it on an outpatient basis and you see them every day. 
22 You see them every 48 hours or <:very 72 hour.s. Again, it 
23 is all dependent upon the patient. And those all-· close 
24 supervision, those scenarios I gave you are in a variety of 



























was doing. Another would be, okay, see her every two day:' 
It just depends. " 
Q. But, again, with respect to the follow-up care t 
that Mr. Byrne provided to Ms. Schmechel, it is my ' 
understanding that you are not saying that was a breach of ' 
the standard of care as applicable in Twin Falls, Idaho, in · 
September and October of 2003 for a physician assistant, 
correct? 
A. No. 
Q. So that would be correct? 
A. Lt's correct in what you just stated, yes. 
Q. Okay. 
A. As difficult as it is for me to say that, yes. 
Q. Okay. I understand -- let's move then to' what l 
understand to be your next opinion which is what you call 
an ambiguity regarding the dose that she should take? 
A. Yes. 
' 
Q. It is my understanding that you are critical of 
Mr. Byme1s directions to Ms. Schmechel; is that correct? ii. 
A. That's correct. 
Q. Would you just, I guess, describe for us what your 
opinion is with respect to this ambiguity that you feel 
exists? 
A. Well, we have the handwritten note that Mr. Byrne 
gave to Ms. Schmechel, to my understanding, that said 
. , ... , ............ ,_., .... , ,._.,., . .,., .. ,, .. :;· . " ., .. -.,.,v .. , ... ,.,,. , •. 
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1 methadone, one half to one pill every 12 hou1~. May 1 Q. Well, let me ask. Have you looked at the pain 
2 increase to maximum of one and a half pills evety 12 hours, 2 clinic1s records? If you look -- I'll find it real quickly 
3 And then on the label of the bottle, the picture, 3 for yoll here. So what you're looking at is the September , 
4 you have 10 milligram tablets that says take one-- can I 4 29, 2003, note that CD0003 on your file that indicates a 
5 see the picture one more time just to mnke sure I'm saying 5 conversation that Mr. Byrne had with Ms. Schmechel on a .~ 
6 the cor!'ect thing. It says take one and one half every 12 6 Monday following the Friday that he saw her and indicates I ;j 
7 hours. So that in itself is contradictory ln two things 7 spoke to Ms. Schmechel today in reference to her medicatio1 ~ 
8 that are written. 8 change to methadone. She was doing well. I advised her to ,; 
i 9 But, again, I do not know what conversation 9 go ahead and increase her methadone to IO milligrams at 
J.O Mr. Byrne had with Ms. Schmechel in the office when he gav, 10 bedtime and JO milligrams at daytime. Do you see that? 
11 her the prescription and gave her this handwritten note to 11 A, Mm-hmm. 
12 clarify any difference in the two. It is just very 12 Q. Have I read that accurately? 
13 ambiguous. 13 A. Yes, 
14 lfl'm the patient and I get a label that says 14 Q, That would indicate to you, would it not, that she 
15 take one and one and a half every 12 hours, J have 15 was taking less than IO mllligrams twice a day prior to 
16 something else that says, well, cut the pill in half and 16 talking to Mr. Byrne on September 29, 2003, would it not? 
l 7 take that up to one or, okay, you can take one and a half. 1. 7 A. From the note that he wrote, yes. Now, was she 
18 ! don 1t know which one to do. 18 cutting them in half, I don1t know. Or was she just taking 
19 Q. If Mr. Byrne and Ms. Schrnechel discussed what to 19 the pill out of the bottle, l don't know. It would depend 
2 o do and she in fact was following the stait with 5 2 O upon-~ again, it goes back to what Mr. Byrne is saying to 
21 mi1ligrams and we!I increase you up to 15 over the course 21 Ms. Schmechel and what she understands is 5 milligrams, ~ 
22 of a couple of days, would you be critical of his 22 Did she think the tablet is 5 milligrams and she was taking j 
2 3 instructions to her at that point? Assuming she understood 2 3 one of each? Was she honestly cutting them in half? I i: 
24 what he·was saying? 24 don)t know. From the note you assume that she was because { 
25 A. Yeah, I'm critical in that what did he want her to 25 that is what she said, but l don't know. " 
1-------'---~---------+---------------'--'---1, 
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l do, Because as soon as the patient !eaves the office and 
2 goes and gets the prescription filled and kind of 
3 contemplates starting the medication and looks back ~ .. just 
like the difficulty I'm having at almost 60 years of age 4 
5 that Ms, Schmechel could have had being 60 years of age at 
6 the time. What did Mr. Byrne really tell me in the office. 
7 l have this note here that is completely different than 
8 what the label on the bottle says. So to me it's 
9 confusing. 
10 Q. But if Mr. Byrne and Ms. Schmechel had a meeting 
11 of the minds of what she was to do) would that then be 
12 appropriate in your mind? 
1.3 A No, it is not appropriate because why would 1 want 
14 to give two contradictory writtCn things to a patient to 
15 lake irrespective of what I may have told them, The 
16 reference that they have of what I really meant is going to 
1 7 be in writing either on a prescription or in this note, 
And ideally it should be the same and this is not the same. 
1 Q. And obviously he can only know what she reports to i 
l 2 him with respect to what she is taking, correct? 
3 A. That's co1Tect. But if you have a patient come 
4 and see you and bring their pill bottle and you look and 
5 count the pills, show me exactly what you are taking and 
6 you find she is cutting them in half. Tell me how you are 
7 taking this and you see it1 then that is confirmatory. 






















ch shouldf beh l 
w 1c 1st e eptem er , ,noteo ap one .,, 
11 conversation Mr. Byrne had with Ms. Schmechel. There it 1 
1 ?. indicates Ms, Schmechcl called in as instructed. She was J 
13 having improvement in her pain with the methadone, 
14 She is taking 10 milligrams a,m,, 15 milligrams 
15 p.m. and she has decreased her amitriptyline to l 5 
t 16 milligrams. So based on that note at least at that point :l 
1 7 Ms. Sclunechc:l was communicating to Mr. Byrne that she wai ~ 
18 in fact taking IO milligrams in the morning and 15 in the 18 
19 Q. It's your understanding is it not that 1 9 afternoon, correct? 
20 Mr. Schmechel was taking 5 milligrams of methadone twice a 20 A. Well, it is contradictory to the note he wrote 
21 day on Friday afternoon, Saturday and Sunday; is that 21 before when he told her to take IO in the morning and 10 at 
22 correct? 22 night. Now all of a sudden she is taking 10 in the morning 
23 A. I don't know what she took. I mean, the label on 23 and 15 at night, where did she get the 15. 
24 her medicine bottle says take 15. The note says take 5, 24 Q. Sure. Maybe she wasn 1t following his 
25 So I don't know what she took. 25 instructions1 right? 
. •'. ··-~·. ,,-;"'""" ·.· 
25 (Pages 94 to 97) 
Esquire Deposition Services 303 East 17th Avenue Suite 565 Denver, Colorado 80203 
Phone (303) 316-0330 800-866-0208 Fax (303) 832-7640 
1 •. , (~, 4 




l A. I don't know. 
2 Q. But these notes would certainly indicate, would 
3 they not, that Mr. Byrne and Ms. Schmechel had an 
4 understanding of what her titration increases would be1 
5 correct? 
6 A. There was some kind of understanding there. 
7 Whether it was two different understandings, I don't know. 
8 Based upon the notet the written note that a maximum of o 
9 and a half pills which is-· it is either-- if you look at 
10 it that's l 5 milligrams, but when did she get there? 
11 That's confusing to me when you look at both the telephoni 
12 conversation notes that he made, There is nothing in here 
13 that says she advised him to decide to take that 15 
l4 milligrams at bedtime. He just said fine. The next note 
15 he says, okay, go ahead and boost everything up to 15 
16 milligrams twice a day. lt1s confusing to me. 
17 Q. As 1 understand it, switching topics here, you are 
18 not critical from a standard of care standpoint with 
19 respect to Mr. Byrne's change to Ms. Schmechel's 
20 hydrocodone from 7 l /2 milligrams to l 0, correct? 
21 A. I'm not critical of that, no. No. Yeah, 
22 Dr. Lipman had some discussion about that, why Dr. Vorst 
23 reduced the dosage. That's.speculation. I don't know. To 



























August 8, 2007 
Page 100 
There were no adventitial sounds there, 
So you assume on September 26 everything was okay 
by the note. But the family says that she had this edema 
in her legs that either was new or worse. I don1t know. 
So those are reasons I would say I would like to 
have known more about her metabolically and functionality \.'.· 
before I started her on methadone because methndone is 
excreted to the kidneys. ff yon have a decrease problem 
with her excretion and/or she is retaining fluid anyway, 
what are you doing? You are prolonging the half life of 
that methadone or you are keeping it around longer which 
again has an added affect on respiratory depression and you ' 
f 
are putting hydrocodone on top of it. , 
Q. With respect to Dr. Lipman's testimony would you ' 
disagree with him !hen that he does not believe that lower ;" 
extremity edema would not have anything to do with the 
opioids? 
A, I don1t necessarily agree with that because the 
side effect of a narcotic, to my understanding) is fluid t 
retention. And if the lady already has problems with it it 
could have exacerbated it. 
Q. You have no way, as I understand it, whether she 
had had lower extremity edema at any point? 
A. I don1t know. As I mentioned way back earlier> it \ 
judicious of using a short~term narcotic such as is an assumption you would have to kind of go on becai.ise o~l 
------------------1-----------------------<g ,: 
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1 hydrocodone to deal with the break-through pain so that yoµ 1 




don't have a problem with that. Since a half life is lwo 3 
hours. 4 
Q. And so with respect to the hydrocodone, you don't 5 
6 have any criticisms of Mr. Byrne in that regard? 6 
7 
8 
A. No. 7 
Q. l know you read Dr. Lipman's deposition. Would 8 
9 you agree with Dr. Lipman that lower extremity edema is npt 9 
10 something that he would expect to see from opioid use? 10 
11 A. Opioids cause fluid retention as a side effect. 11 
12 Whether -- thal pnssihly could have exacerbated whatever 12 
13 fluid retention she may have already had. Again, l don't l3 
14 know. That is an assumption because l don't !mow how lor &1.4 
15 she had this edema, just that she had this edema. 15 
16 That goes back to my earlier comments about 16 
17 finding out -- having some diagnostic studies on this lady, 17 
18 whether Mr. Byrne ordered them and gel fairly recent 18 
Page 101 .f 
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her history of being obese, hypertensive and just , 
intuitively with the surgery she had on her legs, the .. 
surgery she had on her back, she probably had some kind o ; 
edema. She probably had some poor circulation just by th, ·: 
and that she is going to have other forms of cardiovascular :; 
disease or coronary artery disease which was proven on f 
autopsy. ,: 
So what did her kidneys look like? l don't !mow. ., 
Did she have all that fluid because of her kidneys? l ,: 
don'lt.knt· ow. It is hard tod shay. tBut tl1?dse abre ;isks that aak ; 
prac r 10ner, m my mm ) as o cons1 er e.i.ore you m e ~ 
such a drastic use of such a medication as metlmdone or an ", 
other medication that has a lot of side effects to it / 
particularly respiratory depression witl1 sleep apnea and so .\ 
forth. ' 
Q. You certainly understand from the medical records , 
from the Southern Idaho Pain Institute Mr. Byrne was not j 
informed of any lower extremity edema? 
19 historical studies that were done by either Dr. Harris or 19 A. To my knowledge he didn't say anything --
musculoskeletal, knees, feet and ankles unremarkable. Go, '.d 
21 peripheral pulses. No edema. 
2 o Dr. Vorst. What was her metabolic status? What was her 2 o 
21 BUN? What was her creatinine? How was her kidneys 
2 2 working? You assume she wasn't in failure. That he 
2 3 listened to her chest and from what I understand it was 
2 4 clear and everything per his notes, Tiiat there was no 
25 adventitial heart sounds. The lungs were clear. 
, .... • ... ,-, .. • . ..,,_., .. e, .. , ..•••. 
22 Q, And you1re certainly not aware of him being 
2 3 advised subsequent to that that she was having any lower I; 
2 4 extremity edema, correct? 
25 A. Not in any documentation of any conversation that 
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1 he had with her. She was doing okay. That's all I 1 
2 remember. 2 
3 Q. There was no documentation that she was 3 
Q. J don't understand you to say you felt 
Ms. Schmechel was abusing her methadone? 
Page 104 
A. No, I was talking in generalities. No, I never in 
4 experiencing nausea or anything like that? 4 
5 A. Not in any documentation he did. The son, if! 5 
6 remember, Robert said that she was nauseated. And that's 1 6 
7 side effect of any narcotic. 7 
8 Q. Sure. And you understand that a lot of times when 8 
9 a narcotic is given to a patient that an antinausea 9 
any way meant to imply that she was. I don't have any 
documentation of that. I'm just saying that those are the 
reasons why I would give a patient a finite amount of \ 
medication, particularly Ms. Schmeche!1 Jfve never seen he;; 
before. lfl'm Mr. Byrne I never saw her before. I don't ; 
!mow what she was going to do. 
10 medication will be given as well because thaCs a common 10 
11 side effect? 11 
12 A. Right, which to my knowledge Mr. Byrne did not 12 
13 prescribe. 13 
14 Q. But nausea is not something that would make you as 14 
15 a physician assistant think, wow, something out of the 15 
16 ordinary is happening here, cmTect'? 16 
1 7 A. It's a common side effect. Most patients -- not 17 · 
18 vomiting and becoming dehydrated and those kind of thing ,18 
19 no. 19 
20 Q. With respect to the prescription for methadone 2 0 
Q. You are not saying that you believe she was 
abusing her hydrocodone, correct? 
A. No, I'm not implying that. No. 
Q. And with respect to the hydrocodone, are you in 
any way critical of the number of pills that he provided to 
her? 
A. No. She's already on the medication so I had a 
pretty good history of how she is tolerating it. And as 
Dr. Lipman noted that whatever respiratory depression wit 
the hydrocodone she was used to. She was tolerant of that. 
Q. And you would agree with that statement? 
A. Mm-hmm. 
Q. Yes? 
2·1 that Mr. Byrne provided to Ms. Schmechel, are you critical 21 
22 of the number of pills that he provided to Ms. Schmechel? 22 
23 A. Yes. 23 A. Yes. Pharmacokinetically she was compliant or she 
24 was tolerant ofthat1 whatever it was. 24 
,· 
25 
Q. And tell me what your opinion is in that regard? 
A. Again, I'll give you a little bit of philosophy J 25 Q. Now, when we are talking about the methadone and ·. 
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1 think with any patient that if you are going to put them on 1 the number of pills that Mr. Byrne prescribed to , 
2 something that is new, that you want to ensure that 2 Ms. Schmechel, again, you're not saying that is a breach < f 
3 compliance and also ensure follow-up. And the easiest wa 3 the standard of care, conect, that is just something ' 
4 to do is that is prescribe X amount of medication so the 4 different from what you would have done? ' 
5 patient has to come back to see you within a finite period 5 A. It was not a breach of the standard of care in the ; 
6 of time. 6 Southern Idaho Pain and Rehabilitation Institute at that 
7 I think what would have been prudent in this case 7 point in lime. l just don't think it was prudent. 
8 was to give Ms. Schmechel at least a maximum ofa week's 8 MR. HIPPLER: Can I ask a follow-up? 
9 worth of the methadone so he could at least have her back 9 MS. DUKE: Sure. j 
1 o in the clinic a week later, which would have been the 1 o MR. HIPPLER: I'm just trying to save time rather ;: 
ll following Friday, in my mind. That giving her the 90, I 11 than coming back. \ 
12 helieve it was -- cnnlct lean tn pn.ssihly ah,me nfthe l?. THR DEPONENT; Sure, please. [ 
13 methadone or excuses ofnot coming back in for follow-up. 13 MR. HIPPLER: With respect to the number of pill l 
14 Again, these are just assumptions. Speculation on 14 I take it it is not your opinion that the number of pills 
15 my part. When 1 prescribe medication, particularly a new 15 given whether it be a week's worth or a month's worth ha 
16 medication to a patient, I give them a finite amount of 16 any effect on the dealh of this case? Given that she died 
1 7 medication so I know they have to come back to me and se 1 7 in less than u week. 
18 me for a refill. I do that and I tell them, come back and 18 MR. FOSTER: Objection, form. Go ahead. 
19 see me on this date and we'll make an adjustment. We'll 19 THE DEPONENT; I can't say one way or the othe ' 
20 see ifwe need to increase the dose, lower the dose, change 20 And I'll qualify that by saying there is no indication, I'm 
21 medicine, whatever it would have been. 21 not implying and there is no history that Ms. Schmechel 
22 Q. So you would have given Ms. Schrnechel a week's 22 abused anything. But in giving a patient more medicatio 
2 3 worth of methadone 1 correct? 2 3 than they need at that point in time, particularly a 
24 A. I would have given her no more than a week's 24 narcotic. Then there is always a factor there, there is 
25 worth. 25 always an opportunity, an open door for something to be 
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1 abused or as I said earlier not to follow up for 1 care here, 
2 evaluation. It1s just in my practice over time Pve 2 I think a lot of it may have been, in my opinion, 
3 learned it1s more prudent to be restrictive on the·amount 3 is that Mr. Byrne's practice has not bee11 as long as mine 
4 of medication you give someone than to be overly generou 4 or someone similar to me. And in pain medicine, from wh, 
5 with the amount of medication. 5 I understand, he was only with Dr. Dille for about two 
6 MR. HIPPLER: And my only question is I understan 6 years at that point in time or whatever it may have been. 
7 your practice and what you believ~ is prudent in your 7 So that's my qualifying -- that I would only add to what 
8 practice as it relates to this specific case and the 8 I've already said. 
9 outcome, you don1l have any infom1ation that that had 9 Q. Okay. But you would certainly agree that when you 
10 actually any impacl in this case? 10 and r spoke during your deposition about the standard of 
11 THE DEPONENT: r can't say one way or the other. 11 care in Twin Falls, Idaho, for a physician assistant in 
12 J have no infonnation on that. I can't say one way or the 12 September and October of 2003, treating someone such as 
13 other. 13 Ms. Schmeehel that that docs not necessarily equate to wh, 
14 MR. HIPPLER: Okay. 14 your personal standard of care wonld be1 co11ect? 
15 Q. (BY MS. DUKE) We've been going for quite a whil 15 A. For the standard of care at that point in time in 
16 this morning, since l 0:30. It is now about 1:35. Have we 16 the Southern Idaho Pain and Rehabilitation Institute in 
17 covered all the opinions that you have in this case? 17 Twin Falls, Idaho, yes, it was that standard of care then. 
18 A. I believe so. 18 It was different from what my standard of care would have 
19 Q. And so as yous.it here today I would understand 19 been. 
20 that you don1t have any additional opinions or explanations 20 Q. And as I understand it you are not critical of 
21 that you would provide with respect to the opinions you've 21 Mr. Byrne providing the initial evaluation of 
22 provided in this case, correct? 22 Ms. Schmechcl'/ 
23 A. No, the only qualifying thing l will say is 23 A. No. 
24 following the discussion that we've been talking about for 24 Q. And you're not critical of him being the one to 
25 the last several minutes is standard of care. I know there 25 make decisions with respect to how she would be cared for 
Page 107 Page 10~ 
1 is a legal definition of standard of care. And l know that 1 That was appropriate and fine for him to make those 
2 there's a quality of practice of medicine. And I think you 2 decisions? 
3 can split hairs and that's what attorneys get paid to do. 3 A. For what l' As are trained to do and the practice 
4 rm not a legal expert. rm just a practitioner. Pm just 4 document he was working on in Idaho and other states such 
5 a slug PA. But over time, as I mentioned earlier, I've s as Colorado that is perfectly fine. 
6 learned things in 31 years of doing this. And there were, 6 Q. Have you ever been sued for malpractice? 
7 lot of things in this case that was done that were red 7 A. No. 
8 flags to me. And I tried to point them out. 8 Q. lfyou could, one thing I did not ask you when we 
9 Q, Okay. 9 were going through your background was just a summary and 
10 A. As just prudent practice of medicine and what l 10 description of what you do at Red Rocks Community College, 
11 consider quality care of medicine. And whether it flies 11 what your role is, if you could just provide a general 
... })!_, .. Jl~.1:lr.., ... 9.J?.QY~ ... Qr..11n.~l~L'..1Jh~ ... st1u1ct.aut .9.f .Qar!.'l:'..::in a,.lega!Jenn _i~. '"d.:$..m;:.dp.t.i.P.Q ... o.f.thaf?.. ........ , .................. ,rn •.••••• , ....... , .• , ................... ·-·- ... ,_ .... . 
13 is for you and the court or a jury to decide. But in my 13 A. rm the program director for the physician assist 
l4 opinion, there was a breach of quality of care and the 14 program at Red Rocks Community College, What thal means i ;' 
15 standard of care that [ would have provided to 15 genera[ is I'm responsible for the overall operation, , 
16 Ms. Schmechel. And that1s my-- that1s the only opinion I 16 administration and quality of education given to students I 
1 7 can give you, 17 who matriculate in as PA students. 1; 
18 And that is also qualified that I am not a pain 18 I teach a course in the fall semester which is the 
19 medicine specialist1 but I do prescribe narcotics and I do 19 first semester to the first year students ca1led the Role 
2 O know the use of those medications other than methadone 20 of the PA in Healthcare Issues. And that is a mentoring 
21 have never done before bul the class of medications. An1 21 course where we talk about what is to he a PA) ethics, 
22 that I have a lot of concerns and that was one of the 22 medical malpractice, things of that nature. 
23 reasons I agreed to testify or to offer an opinion in this 23 I also help teach problem-based !earning which is 
24 case, as hard as it is to offer an opinion against a fellow 24 critical decision making !hat we teach throughout their 
25 colleague PA, is that I do think there was substandard of 25 first year that helps students learn how to take medical 
'·''·""'" , ....... ,. . . " ....... ,..,,,, .. . . ..... , ... .,,, ........ , .. " ... . 
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l infonnation and derive a differential diagnosis and a 1 courses. One is called PAP-203, it is the Role of the 
2 treatment plan and dealing with patients. And we do that 2 Physician Assistant in Healthcare Issues, That's taught in 
3 sequentially by knowledge they get in the first semester 3 the fall for first year students. The other course I am :, 
4 with basic science, history and physical exam. And it 4 primarily responsible for is PAP-207, which is Health ,, 
5 progresses and increases in the acuity or the difficulty in 5 Promotion in Diagnostic Studies that l teach in the summer; 
6 the cases or scenarios that we give them as they learn more 6 The other courses that I help teach are the problem-based 
7 
8 
and more medicine and surgery and so forth. 7 learning, history a.nd physical exam, clinicaJ medicine and 
1 also help teach history and physical exam. l 8 pediatrics and clinical procedures. 
9 also help teach clinical medicine, pediatrics and clinical 9 MS. DUKE: Well, with that I will go ahead and 
1 o procedures. l also go out and evaluate how our second yea 1 O pass this over to Mr. Hippler. l might have a couple of 
ll students in their clinical rotations are doing in learning ll followMups after we are done. l appreciate your time and 
12 to practice medicine and also dealing witli their preceptors 12 appreciate your thoroughness in providing your opinions. 
13 in patients and so forth. 13 THE DEPONENT: Thank you. 
I supervise administrative staff. I also 14 EXAMfNATION 14 
15 supervise my medical director. My academic coordinator i 15 BY MR. HIPPLER: i 
16 a full-time physician and the other PA who is a full-time 16 Q. Excuse me if there is long pauses. I am just l 
17 coordinator. And we have about 35 adjunct physicians and 17 picking up bits and pieces here and there. I apologize for ,1 
18 PAs that are-Mand basic science professors that are in 18 not having any real structured order as we go through this. 
19 our adjunct faculty, part-time faculty. 19 Again, Keely has done most of the labor of the work here. r, 
2 O Q. And you manage and supervise those individuals? 2 0 So in an effort, although Byron will tell you unsuccessful, ., 
21 A. Yes, we do. We matriculate 28 students in each 21 in an effort to try not to repeat the questions, I will try 
22 class. There are two classes. They start every August, 22 to be judicious about that. 
2 3 graduate two years later. The first year is a didactic 2 3 You talked about the fact when the clinic opened 
24 semester primarily and the second year is completely 24 in Idaho Springs, Colorado, and you went out there one da . 
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The students that we matriculate are second 1 supervising physician because obviously you are required t '· 
career, a lot of nurses, paramedics> EMTs corpsman, 2 under Colorado state law, correct? 
physical therapists, some medical doctors that are 3 A. All PAs are required to have a supervising 
foreign-trained, Phann-Ds, physical therapists, 4 physician irrespective of what state they are in. 
occupational therapists, you name the gamut. 5 Q. Prior-· my understanding is that from the time 
Most of them are older. Our class average mean 6 you came to Colorado until right before the clinic opened 
7 age is 30 to 35. Youngest student is 25. The oldest is 7 that you didn't have a supervising physician because you 
8 53, ifl remember. They come in with GPA of about 3.5. 8 weren't providing clinical care, correct? 
9 Most of them already have a bachelor's, master's or 9 A. Correct, when I came to Colorado on a full-time 
10 doctorate degree. We do offer a master's in the second 10 basis in 2000 l still had a license in Kentucky, an active 
11 year. They can either get a master's either through Regis 11 license in Kentucky that was placed on reciprncity over 
12 University here on Denver or online with St. Frnncis 12 time. But I did not work clinically out here because of 
13 University in Loretta, Pennsylvania. 13 taking over the new role as the program director at the 
We have a less than 3 percent matriculation rate. 14 college. And I felt l needed to give all my energy to the 14 
15 And our pass rate ~~ first time pass rate in the national 15 program, 
16 board exams is 96 percent as compared to 91 percent 16 I did apply and was granted the state license in 
1 7 national average. Our last graduation class last August l 7 Colorado as a PA -- bear witl1 me, I have to think, in the 
18 had 100 percent pass. 18 2004 or '05 time frame. l think it was 2004. And 
Our students practice medicine well. It is a hard 19 Dr. Beshore agreed lo be my supervising physician. Even 19 
20 course. I'm glad I'm not going through it again. I'm glad 20 though 1 really didn't practice I had to name one. So he , 
21 1 went through it way back. 21 was the medical director so it was logical for him to be 
22 Q. With respect to your involvement in the teaching, 22 administratively placed in my supervising position. But l 
2 3 are there courses lhal you teach or are you just 2 3 did not practice at that time. Did not practice until we . 
24 supervising the teachers that teach those courses? 24 opened the clinic in Septemberof2005 in ldaho Springs a,~ 
A. No. As 1 mentioned, 1 have responsibility for two 25 Dr. Beshore was still again my supervising physician, · 25 
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l because he did also work in the clinic and have supervising 
2 responsibility for all the other PAs that worked up there. 
3 Then when Dr. Shirar purchased the practice and 
4 opened the clinic under the new name as it is now Meadow 
5 Family Medical Center in October of 2006, then she becam 
6 my supervising physician and went through the process 
7 through the state to change supervising physicians. 
8 Q. Okay. That makes sense. 
9 A. Yes. 
10 Q. And during that time before 2004, I take it you 
1l weren1t then licensed in Colorado as() PA? 
12 A. No, I was not licensed in Colorado. As I said, I 
13 was still licensed in Kentucky until it expired, I believe, 
14 in 2003. And I asked for reciprocity -- not reciprocity, 
15 but I forgot the term where it goes into an inactive 
16 status. 
17 Q. Inactive status, 
18 A And then applied for my Colorado license. 
19 Q. Throughout prior to getting your Colorado license 
20 and in that time when you moved here, did you maintain an 
21 active DEA certificate? 
22 A. No, I did not. Now, I did not need a DEA 
23 certificate when I worked at Fort Knox. All the 
24 practitioners there, it is a blanket -- all the 
25 practitioners thete it is blanket from the federal 
Page 115 
1 hospital, the Department of Defense hospital. 
2 Q. Military is exempt from the DEA requirements? 
3 A But the authority comes under that Department of 
4 Defense hospital. 
5 Q. Right. 
6 A. So when l knew I was going to go back out into 
7 practice out here l applied for and was granted a DEA 
B license again. I had one the whole time I practiced as a 
9 civilian in North Carolina -~ Virginia, North Carolina1 
10 Georgia and Kentucky or up until l got to Kentucky. And 
11 then I let the DEA license expire, because I didn1t need it 
12 and then reinstituted a new one when I came. out here. 
l3 Q. Okay. On your CV you had some responsibilities 
14 for a program called PA TH I think it was? 
15 A. Mm-hmm. 
16 Q. What is that? 
17 A. lt doesn't exist anymore. It was called a 
18 Physician Assistant-- or the Program Assistance and 
19 Technical Help Program. It was administered by or actually 
20 l administered it, but it was under the offshoot of the 
21 Association of Physician Assistant program which is now th( 
22 Physiciim Assistant Educational Program. 
2 3 During the mid to late '90s and early 2000 there 
24 was a great upshoot of new programs, educational programs 
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were 54 programs and they ramped up to over J 00 by the en 
of the '90s decade. Right now there are 135 PA educational 
programs in the United States. 
So as the program started no one had any expertise 
about how to start a PA education program1 how to be in 
compliance with the standards and so forth that all of them 
have to teach. So t11e Association of Physician Assistant 
Program Leadership asked for experts to volunteer to do 
this kind of mentoring and consulting, And we went to 
Kansas City, Missouri, to the American Academy of Family 
Practitioners who have a similar ran program and was 
trained how to do that consultation, 
So the program started in 1995, l remember. And 
stayed active until 2000 or so. And then because the 
numbers of new programs kind of declined they felt there 
was not a need for it anymore so the consultation service 
went away. I served as a consultant and also tbe chief 
consultant during that time in orchestrating the different 
consultations to the different universities a:nd colleges 
starting PA programs. 
Q. Okay. Red Rocks Community College, I take it 
thaes not a college that is solely a PA school, it is a 
general community college? 
A. It's a general community college. 
Q, Is it a college that offers four-year degree 
Page 117 
l programs? 
2 A No, the highest award that it gives is an 
3 assoclate of science. What our students get is a 
4 certificate in physician assistant studies. As I mentioned 
s to you earlier1 most of out· students come in with some 
6 degree already. /1.nd they have a master's option to get the 
7 educational training in PA education now is an entry level 
8 master's degree. Because the college does not offer that, 




St. Francis University agreed to offer those students who 
don1t have master1s degrees the opportunhy to get them. 1'' 
We educate our students at a graduate level, PA 
D programs, there are five of them that are sponsored by 
14 community colleges and kind of anomalies being graduate 
15 programs sitting in community colleges. We are a 
16 community-based program. We are not affiliated with any 
1 7 academic medical center, but we provide a similar 
18 within that instilution. 
19 Q. ls it a minimum requirement for your sludents to 
2 0 matriculate into your program that they at least have a 
21 bachelor's degree? 
22 A, It's not a requirement. Most of them do. They 
23 have to have a minimum of90 semester credit hours in thei. 
24 education and there are 37 of them specific to the program;: 
2 5 anatomy, physiology, microbiology, ten hours of ehemist') \ 
30 (Pages 114 to 117) 
Esquire Deposition Services 303 East 17th Avenue Suite 565 Denver, Colorado 80203 
Phone (303)316-0330 800-866-0208 Fax (303) 832-7640 
1 ',I ,·\ r; 
1. " -~,. J 
Keller, James 
Page 118 
1 statistics. They all have to have 2000 hours of direct 1 
2 patient care as a minimum to be considered for the progran . 2 
3 Q, I take it being a PA and not a physician and not a 3 
4 pain management physician you1re not prepared to nor are 4 
5 you purporting to offer any standard of care opinions 5 
6 regarding Dr. Dille? 6 
7 A No. 7 
8 Q. So by no the affinnative to my question? 8 
9 A. I don't think it is my place to offer an opinion 9 
10 about Dr. Dille as a physician in his own practice and me 10 
J.J. being a PA in a different kind of practice. 11 
12 Q, Okay. 12 
13 Q, Would you agree with me that if a patient is 13 
14 having side effects from a medication that can be 14 
15 consistent with side effects of a medication of which the 15 
16 patient was told that they need to contact the provider, in 16 
17 this case a physician's assistant or a physician, if they 17 
18 were having problems, that a patient has a responsibility 18 
19 to do that or the family members do if they note it? 19 
20 A. Ifs an implied~- as I mentioned earlier when 20 
·21 talking about implied contracts, that is an implied 21 
22 contract lhal a practitioner assumes that a patient would 22 
23 do, would be truthful and forthcoming. Just as an 23 
24 addendum, I can't speak to family members. 24 
25 Q, Sure. 25 
Page 119 
1 Q, r think that it was pointed out to you by 1 
2 Mr. Foster this morning that Mr. Byrne obtained the letter 2 
3 from Dr. Verst to Dr. Vorst that had been written earlier 3 
4 in the month explaining that there was no surgical option 4 
5 really for the patient's arachnoiditis, do you recall that? 5 
6 A. We discussed it this morning and l saw it for the 6 
7 first time this morning with my discussion with Mr. Foster. 7 
8 Q, Is it my understanding from your discussion with 8 
9 Ms, Duke you believe that was an appropriate and laudable 9 
10 thing for Mr. Byrne to obtain? 10 
11 A. Sure. I don't know the time frame he obtained it. 11 
12 Sure, as I said earlier, I would expect him to get all the 12 
13 information about Ms. Schmechel that he could have prior o13 
14 changing her course of treatment. I don't know when he go 14 
15 this infonnation. 15 
16 Q, Were you aware that he also obtained her latest 16 
17 MRJ study to confirm that she had arachnoiditis? 17 
18 A. I was not aware of thaL 18 
19 Q, Do you know a PA Chris Cottonsted? 19 
20 A. I do. 20 
21 Q. And you consider him to be a competent PA in the 21 
22 area of pain management'? 22 
23 MR. FOSTER: Object to the form. 23 
24 A. 1 can 1t speak to his practice. I've only known 24 
25 his association through being -- he was an officer in the 25 
... ,, .. 
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•• I think a fom1er president of the Colorado Academy of 
Physician Assistants. The only dealings Jive had with him 
is coming to talk to our students about the academy. f 
don1t know anything about his practice, l do know that he 
is in pain medicine, but I can't speak to his pr-dctlce at 
all. 
Q. (BY MR. HIPPLER) Okay. Now, you had indicated 
you never pfescribed methadone before? 
A. That is correct. 
Q. Have you ever treated somebody that was on chronic 
methadone for pain'? 
A. Not to my knowledge. 
Q. Have you ever converted somebody from methadone to 
another long-acting opioid? 
A. No. 
Q, Have you ever converted someone from a~-- one 
long-acting opioid to another long~acting opioid for 
chronic pain? 
A. Not to my knowledge. 
Q, And would you agree with me that the person that 
would·· other than Ms. Schmechel in terms of what she 
reported in terms of her compliance and the efficacy of her 
C-P AP for her obstructive sleep apnea, the person that 
would likely know the,most about that would be Dr. Vorst 
from what you understand? 
Page 121 
A. From what I understand, yes, 
Q, And do you recall noting in Dr. Vorst's last 
office note that Ms. Schmeehel was doing well and was 
compliant with her C-PAP? 
A Yes. 
Q. And are you aware through either Mr. Foster 
telling you this -- and I don't see that you have the 
deposition yet, but that Dr. Vorst testified consistent 
with that1 when she last saw her it was her understanding 
that she was compliant with and doing well on C-P AP? 
A. I go by what you say. I don't have that 
deposition. 
Q. You don't have any information about that? 
A. No. 
MR. HIPPLER: Just give us a couple of seconds. 
We can talk in the hallway. I think lam pretty much done, 
but 1 want to make sure I covered everything. 
(\Vhereupon1 a short recess was taken.) 
MR. HIPPLER: r don't think I have any further 
questions. Well> J do h;we one further ques_tion, 
Q. (BY MR. HfPPLER) Based upon my questioning an 
Ms. Duke asked you if you had any other opinions that you 
hadn't expressed yet, I jusl want to make sure my 
questioning didn't prompt any further opinions that you 
have that you haven't expressed? 
. --, .... ,,, .......... ,.,., .. ,,., .. . 
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1 A. Of what I've already said J don't think J have 1 Q. On the 9-29 telephone call the documentation by 
2 anything to add right now. 2 Mr. Byrne indicated that Rosalie was to take 10 milligrams 
3 MR. HIPPLER: All right. That's all I have. 3 of methadone at bedtime and 10 milligrams daytime. The 
4 MR. FOSTER: You through? 4 next day she calls him up to say she had taken 10 
5 MS. DUKE: So for. 5 milligrams in the a.rn. and 15 milligrams in the p.m. But 
6 EXAMINATION 6 OIL the 29th he said, "She will continue with this program 
7 BY MR. FOSTER: 7 until we recheck as scheduled" meaning 10 milligrams at 
8 Q, Mr. Keller, you said at one point that something 8 bedtime and l O milligrams daytime. 
9 like, well, if that's what the Southern Idaho Pain 9 What in your opinion should Mr. Byrne have done 
10 Institute did then that was the standard of care in Twin 10 when he figured out the next day that she had not followed 
11 Falls. Do you have an opinion about whether or not the 11 his instructions? 
12 standard of care to which. Mr. Byme and Dr. Dille evident] 12 MR. HIPPLER: I'm going to object to the form of 
13 practiced in providing care to Rosalie Schmechel in 13 the qnestion as being -- assuming facts and as leading. 
14 September of 2003, was itself a violation of the standard 14 And to the foundation. 
15 ofcarc? 15 MS. DUKE: Join. 
16 MR. HIPPLER: Object to the form and foundation. 16 MR. FOSTER: Well, it is not leading but go ahead. 
17 MS. DUKE: Join. 17 A. Well, J think going back to my previous statement 
18 Q. (BY MR. FOSTER) And if so please explain. 18 about standard of care and quality of care, it goes back to ,: 
. 19 A. As I tried to articulate earlier, I'm not a legal 19 the prescription bottle itself and the handwritten note " 
2 o expert nor do l claim to be. Standard of care has a broad 2 O that Mr. Byrne supposedly gave Ms. Schmechel. That thosii 
21 definition and what l was trying to articulate then and 21 in themselves were conflicting and ambiguous. ; 
22 l'll try to do betternow is that a standard of care can be 22 Does she take 5 does she take 10 or doesshe take , 
23 nationally, locally, state, internationally based upon 23 15 to start out with? And then as I discussed earlier, how /: 
24 evidence-based medicine and legal law or rules, regulation, 2 4 -- I'm really confused as to just what you said that, okay, / 
25 policy based on statutes. 25 go ahead and increase, which is an assumption that she wa, f l--~--''----------------+-;:__ ____ __c _____ :__ ___ -1, 
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l Standard of care can aiso be the practitioner 
2 practicing medicine, whether it is a PA or physician and 
3 within a dinic itself Or in a hospital or whatever. The 
4 standard of care for the care that Ms. Schmechel got in 
5 September, October time frame of 2003, was the standard of 
6 care that Mr. Byrne and Dr. Dille practiced in the Southern 
7 Idaho Pain and Rehabilitation Institute. 
8 In my opinion, as I said earlier, what Mr. Byrne 
9 did in the management of Ms. Schmechel with concurrence of 
10 Dr. Dille by him signing off on the record is that in my 
11 opinion that bordered on, as I said earlier, fell somewhere 
12 either at, below or above the overall general standard of 
13 care, And in my opinion was not good quality of care, And 
14 not what l would have done in the same situation, in my 
15 opinion. That that -- for me that was not a good standard 
16 of care. 
17 Legally, again 1 as I said earlier1 Jl11 !eave that 
18 up to you, the court, whomever, the juty. But I don1t 
19 think it was good care. l don't think that Mr. Byrne and 
20 vis-a-vis Dr. Dille as a supervising physician provided 
21 good care to Ms. Schmechel at that time. 
22 Q. With regard to the 9-29 and 9-30 telephone calls 
23 -- I want to clarify something with you. And Jive got it 
24 right here and you can read my copy. 
25 A. I've got it right here. 


























taking less than 10 milligrams, but the tablets were 10 
milligrams, to take IO milligrams at bedtime and 10 
milligrams at the daytime. And then in the next note the 
next day she is taking 10 in the morning and 15 in the 
evening. 
Well, l would have asked her, wait a minute, that ' 
wasn't what you told me yesterday. How did you all ofa :: 
sudden go up to 15? I'm confused. That might have been ; 
when I said, can you come in and bring your pill bottle f: 
here and let's see exactly what you are doing and counted ;-
pills. And really got into more detail. ~ 
As I i:;aid cai"lier1 this was very ambiguous to me, g 
very unclear and really raised a red flag. That is why I i 
think overall the quality of care and, again, thafls a gray \· 
line of standard of care was breached. Who's doing what, t 
Who is taking what. I don't know if she really understood / 
what she is supposed to take. Here is two conflicting ~ 
documentations that Mr. Byrne made of what she was suppose a 
to be taking. Very unclear to me and obviously might have · 
' been unclear to Ms. Schmechel too. 
Q. (BY MR. FOSTER) If Ms. Schmechel talked to 
Mr, Byrne over the weekend, September 27th and/or 28th, and 
indicated to him that she was having problems with lower 
extremity edema, feeling sick to her stomach and/or 
oversedation, do you have an opinion about whether or not i 
. .. , • .,. ---·,'\./,'t",'"·''""· ·.·, .. , ..... ,', 
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l Mr. Byrne should have personally seen Ms. Schmechel? 
2 
3 
MR, HIPPLER: Object to the form and foundation. 
MS. DUKE: Join. 
4 A. If he knew about such symptoms that she would have 
5 told him that Saturday or Sunday prior to conversation he 
6 had with her on Monday and Tuesday I would·· if I were 
7 Mr, Byrne I would have instnicled her either to come sec me 
B or to go to the emergency department for an evaluation, 
9 because you don't know what is going on. Particularly if 
lo there is no known history or no known documentation·· the 
11 only assumption 1 can make on his note was on Friday in the 
12 physical exam she had no ankle edema. It says, Ankle is 
13 unremarkable. No edema. And then if indeed she did tell 
August 8, 2007 
Page 128 . 
l Ms. Schmechel on that Friday. It could have waited. It 
2 could have been done any time. In my opinion he should . 
3 have done more diagnostic testing or obtained more medic l 
4 infonnation verbally from her two other attending i, 
5 physicians or by obtaining copies of the health records I 
6 that were available at the time to see what her overall , 
7 metabolic function was and her ability to handle methadon j 
before starting it. j 
Q. Keeping in mind my previous question and your / 
8 
9 
10 previous answer, do you believe it was a violation of the f 
11 standard of care for Mr. Byrne not to have obtained \ 
12 sufficient verifiable medical infonnation prior to the time :: 
13 he made the switch from Oxycontin to methadone? 
14 him on Saturday and Sunday she was having leg edema and th! 14 MR. HIPPLER: Object to the form and foundation. 
15 only thing new added to her regime was she was taken off of 15 MS. DUKE: Join. 
16 Oxycontin and put on methadone, something is going on. 16 A. I -- again, I do not think the quality of care ', 
l 7 Something is happening that is not good here. l 7 Ms, Schmechel received was optimal. ,, 
18 Q. (BY MR. FOSTER) Setting aside for a moment the 18 Q. (BY MR. FOSTER) Listen to my question. Do you;: 
19 legal issue of what is or is not the standard of care~ do 19 think H was a violation of the standard of care as you )i 
2 o you have an opinion about whether or not it would have been 2 o understand it to be for him not to obtain sufficient t 
21 a violation of the standard of care as you understand it to 2 l verifiable medical infonnation prior to making the switch? .1 
22 be for Mr. Byrne not to see her if indeed she had reported 22 MS. DUKE: Same objections, .i 
23 those signs and symptoms to him over the weekend? 2 3 MR HIPPLER· Same objections ;1 
MR. HIPPLER: Object to fonn and foundation, 24 A. Ve~ borderli~e. I'll have to say.yes. j 24 






A. In my opinion it was a breach of standard of care. 
MR. HIPPLER: You done, Mr. Foster? 
MR, FOSTER: Huh-uh. 
MR. HIPPLER: You looked like you were. 




MR. HIPPLER: l have a couple. 
EXAMINATION 
BY MR. HIPPLER: 




Q. With respect to the conversation that is i 
4 
5 
6 MR. HIPPLER: I'm not rushing you. 6 documented by Mr. Byrne on the 30th in his telephone not ) 
Q. (BY MR. FOSTER) Setting aside for the minute the 7 other than what· is written there, you don't know what f 
8 legal·· what you said about what's the legal definition of 8 Mr, Byrne told Ms. Schmechel or Ms, Schmechel told 
7 
9 standard of care, what1s the medical definition of standard 9 Mr. Byrne with regard to the methadone dose1 do you? \ 
1 o of care, do you have an opinion about whether or not at the 10 A. I do not. :: 
11 time Mr. Byrne switched Rosalie Schmechel from Oxycontin tp11 Q. With respect to this question about obtaining f' 
12 methadone he had enough medical infonnation, verified 12 additional verifiable information, it is my \mderstanding ~; 
13 medical infonnation about Ms. Schmechel to make that 13 from your prior testimony that you -- from the records you .f: 
14 switch? 
15 MR, HIPPLER: Object to the form and foundation. 
MS. DUKE: Join. 16 
17 A. As J said way back in the beginning of my opinion 
18 that, no, [ don't think he did. That I would have done a 
19 lot more in getting infom1ation from Dr. Vorst, whether it 
2 O be verbal or records, obtaining records from Dr. Vorst or 
21 talking to Dr. Harris in lieu of Dr. Vorst and oth~r kinds 
2 2 of records. 
23 Pain··- chronic pain is not a medical emergency 
24 and in my opinion there was no reason to start -- change 
25 the regimen of using Oxycontin and then using methadone on 
14 have reviewed, there is no other information in other i :; 
15 records that we do now have in hindsight that should have :; 
16 altered the plan to change to methadone; isn't that 
17 con-eet? 
18 A. And I said that. l'm not going to retract what I , 
19 said. But f think it would have been prudent for Mr. Byrne'· 
20 to·· iflooking at those records that he could have 
21 obtained or talking to Dr. Vorst or Dr. HatTis that if that 
2 2 infonnation was not available of what her kidney function 
2 3 was, what her overall metabolic status was to include 
24 lipids, whatever it may have been but other possibilities 
2 5 or problems that she had, I think it would have just been 
, .......... , .. • ...... .. 
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1 prudent to do that at that time. There was no rush to 1 A. Well, no, there's nothing I have available to look i 
start her on methadone. To draw the blood then and brin 2 at that would lead me to believe that. But just good :> 2 
3 
4 
her back on Monday or Tuesday or however long it takes o 3 practice of medicine would lead me to do more before I ev, f 
get the lab work back would have been an easy thing to d . 4 changed the treatment of Ms. Schmechel. That's just good ·· 




this and two more days or three more days wouldn't have 6 whether it is in Idaho or Colorado or anywhere. That 
made a hill of beans. When you are a general practitioner 7 that's just cmmnon courtesy and good practice of medicine ! 
as I am
1 
as Dr. Harris is, and you send someone to a 8 is if you are referring an individual and you are a \ 
9 specialist whether il be an internist or a surgeon or a 9 receiving specialist yoo
1ve got to have all the information 
10 pain management speciaHs! such as Dr, Vorst, such as 10 you can get to make an informed decision, whether it be in \ 
11 Dr. Dille, such as Tom Byme you expect them to evaluat<, 11 paper, whether it be telephonically or electronically. And · 
12 the patient as a whole and make the best infonned decisiol112 l don't see that happening here. 
13 they can at the time to provide the optimum best care the:, 13 Q. (BY MR. HIPPLER) Okay. So is the answer to my 
14 can do. 14 question in looking at the infonnation in hindsight that ' 
15 As an obligation as a practitioner, a general 15 you don't see infomrntion that is now available to you or 
16 medicine practitioner, if !'m going to refer someone to a 16 that should have been made available to you through 
1 7 specialist I'm going to preorder all of the diagnostic 1 7 Mr. Foster that would have altered the decision? 
18 studies, lab, radiographic, whatever it may be and have 18 MR. FOSTER: Object to the fonn. , 
19 that infonnation available to either have sent ahead to the 19 A. I can only answer your question by saying I don't \ 
2 0 specialist or have the patient take with them so that that 2 o have any infonnation available to me that could alter what ! 
21 specialist can look at that infonuation and have an 21 I told you before. But the statements I've given you :\ 
22 informed decision. And then leave it to him or her to 22 qualifies that answer too. A11d that has to go with quality ; 
23 either order more infmmation or other studies or whateve 23 of care, standard of care and care she received, \i 
24 needs to be done before that treatment is begun. I would 24 Q. (BY MR. HIPPLER) Yeah, I understand that. I'm f 
2 5 have expected that from Mr. Byrne and it didn't happen. 2 5 trying to --
Page 131 Page 133 , 
1 Q. Doctor Harris sent Ms. Schmechel on a referral to 1 A. There's nothing. 
2 the Southern Idaho Pain Institute, would you have expecte, 2 Q. If you would Jet me finish my question. I'm just /; 
him to have done that then? 3 trying to understand in tem,s of the concern that you have 3 
4 A. I would have. expected somewhere along the line 4 about not obtaining additional infonnation whether that ha } 
5 that someone would have expected that information to be 5 a causative effect here in tenns of the plan of action that l 
6 with that patient or be with that practitioner to make the 6 was implemented? i 
7 evaluation. And if it's not, and I'm the specialist such 7 A. I think it did. I think it did. That's what I've \ 
8 as Mr. Byrne or Dr. Dille or Dr. Vorst, I'm going to call 8 been trying to say here. I think it did. 
up that general practitioner and say, provide me some more 9 Q. In what way? 
10 infonnation hern, you know l don't have this. 10 A. Well, why did Ms. Schmechel swell up? You don't i, 
2 
11. Like l said earlier1 Mr. Byrne had never seen this 11 know. 1 
12 lady before and all you rely on is a hlstory and you are 12 Q. Well, that is assuming she swelled up. j 
13 going to change her regimen of treatment, I would be very 13 MR. FOSTER: Let him finish. i 
9 
14 cautious in doing that. That's my standard of care. 14 A. You are correct, there is nothing to document c 
Q. l understand that and let me just go back -- and 15 other than what is said. But the lady died. Something i 
16 you gave a very long and detalled answer to a question. M 16 caused her to die. And the only new thing that happened tc: 
15 
17 question was actually a little more simple than that. 17 this lady was she was put on methadone. So intuitively 
18 My question was now that you had the benefit of 18 you've got to think that methadone is a problem here. And 
1 
19 hindsight to look at the record, my understanding was there 19 she had a heck a lot ofcomorbidity conditions that we kno' 
20 is nothing in there that would have indicated a change in 20 about and others that were found on autopsy. We doggone 
21 course that -- other than what Mr. Byme did? 21 knew she had sleep apnea. Until you actually go to the 
22 MR. FOSTER: Object to the fonn. 22 bedroom at night and watch the patient put that thing on 
23 Q. (BY MR. HIPPLER) In other words, there is no thin 2 3 and use it and she died on the couch -- I don't think there 
24 in there that said don't do this? 24 is a record of her having a C-PAP on her couch. Usually 
25 MR. FOSTER: Object to the form. 2 5 people have it in the bedroom. 
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So, yes, I'm saying that, no, in what information 1 right because he is an expert who has been disclosed byyo' 
2 l have, there is nolhing that would have added to a 2 to testify at the trial of this matter and to provide .i. 
1 
3 decision that was made, in my estimation, erroneously. 3 opinions to know what it is you told him. And1 quite 11 
4 That I would have gotten more information on this lady. 4 frankly, you've waived whatever privilege you're saying yo~ 
5 And that to me is a standard of practice that I think was 5 have by letting him testify in the first place to what you ! 
6 violated, whether it be in Idaho or here or Jim Keller did 6 and he discussed this moming. ' 
7 it. And, again, legality I don't know. Quality of care, I '7 Sol don't think that your objection and your j 
8 think was below par. B instruction to him to not answer is appropriate, and I i' 
9 MR. FOSTER: She did sleep on the couch. 9 don't think he needs to follow your instruction. He can . 
10 Q. (BY MR. HIPPLER) Okay. That was my question, 10 decide for himself whether he wants to answer that questio1 '-
11 were you aware from reading Mr. Schmechel's deposition -- 11 or not. And we will certainly follow that up with the 
12 A. I don1t have Mr. Schmechel's deposition, 12 court and seek our attorney fees and costs in having to do 
13 Q. -- that Mr. Sehmechel slept on the Lazy Boy and l3 that to have an answer to that question. So does your 
14 Ms. Schmechel slept on the couch as a matter of routine and 14 objection stand? ' 
:1 
15 that her C-PAP was kept next to the couch? 15 MR. FOSTER: Yes. 
A. I don't remember me reading that. I'll take your 16 MS. DUKE: Are you going to follow Mr. Foster's ii 16 
17 word for it. 17 advice and not answer that or are you going to answer that i, 
Q. Okay. 18 question? You have the right to decide whether you want ti 18 
19 A. And, again, in all the things I've read here, I 19 answer it or not. ·\ 
2 O don't remember anyone saying she was hooked up to the C-PAP2 o MR. FOSTER: You can't tell him what he has the :1 
21 machine when she was found. As I said earlier. my 21 right to do. He is my retained expert. jJ 
22 understanding of sleep apnea 30 to 50 percent of the 2 2 MS. DUKE: l don't know why you would want to , 
2 3 patients are not complying either no matter what they tell 2 3 prevent the truth from coming out as to what was said. J 
24 you, 24 MR. FOSTER: Move to strike that because I'm not 
25 Q, Did -- certainly it is Ms. Schmechel's obligation 25 preventing the truth from coming out. 
1----------------------f--'----'----------"----------I,· 
Page 135 
1 to use herC-PAP if instructed by her physicians? 
2 
3 
A, It is again an implied contract tbat you assume. 
You know how assume is spelled out. 
4 MR. HIPPLER, I'm going to Jet Ms. Duke ask some 
5 questions. I may have some follow-up. 
6 
7 
MS. DUKE: Just a couple. 
EXAMINATION 
8 BY MS. DUKE: 
Page 137 
1 A. The only comment is I'll follow Mr. Foster's , 
2 advice and just qualify that by saying you heard my ) 
3 testimony from his questions. That answers your question. ; 
4 Q. (BY MS. DUKE) No, it doesn't, but I'm sorry you ; 
5 are having to be in the middle of th[s because it is not ' 
1 6 appropriate. 
~ 7 MR. FOSTER: I'm going to move to strike that too. , 
8 Let1s go outside f0r a second. I can't even remember what ! 
9 Q. When we took our break just now I heard Mr. Foster 9 l told you. J 
10 say to yot1 that he had some questions he was going to ask 10 (Whereupon, a short recess was taken.) 1 
l l you, correct? 11 THE DEPONENT: In reference to your question that) 
12 A, Yes. 12 you two got in themict\Jrating contest about. ; 
Q. And he went through a couple of those questions 13 Q. (BY MS. DUKE) In the what? ; 
14 with you off the record, correct? 14 A. Micturaling. 
13 
15 MR. FOSTER: Object to the fonn. Don't answer 15 Q. [ don't know what that means. 
16 that. 
17 MS. DUKE: Why can't he answer that? 
18 MR. FOSTER: Because that is my work product and 
19 you can1t have it. 
20 MS. DUKE: With an expert? 
21 MR. FOSTER: He is not going to answer that 
16 A. Pissing. Micturating in medicine is urinating1 
1 7 voiding. What he asked 1ne when we were off the record , 
18 before or what he said to me was something to this effect. 
19 I'm going to ask you some questions. I normally don't do 
2 o this in these proceedings. But l want you to give your i 
21 opinion about how you feel about the standard of care give ', 
22 question, 22 by Mr. Byrne irrespective of legality and that was it. And 
23 MS. DUKE: Well, let me make a record then. If 23 I said fine. That was it, So I don't know what the fuss 
24 you communicated to him what questions you were. going tJ24 was about bul that is what was said. 
25 ask, what content you were going to get into, we have ever 2 5 Q. Okay. I appreciate that. With respect to this 
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1 whole conversation aboul standard of care, let me ask you 1 
2 something. As you sit here today when you have been 2 
3 talking about standard of care, do you really believe that J 
4 you know what the standard of care was for a physician 4 
5 assistant practicing pain rnedicine in September and Octob1 r 5 
6 of 2003 in Twin Falls, fdaho, not as Jim Keller would 6 
7 perform it but in Twin Falls, Idaho, at that time? 7 
8 A. As I said, the only reference l have to a standard 8 
9 of care fot a PA practicing pain medicine management in 9 
10 Idaho Springs -- excuse me, in Twin Falls, Idaho, in 2003 10 
11 was the standard of care that was given by Mr. Byrne and 11 
12 Dr. Dille and the Southern Idaho Pain Rehabilitation 12 
13 Institute per all the records l have here. 13 
14 MR. FOSTER: How about your conversation with -- 14 
15 MS. DUKE: Let me just interject something, 15 
16 Mr. Foster is apparently reminding you of something that 16 
17 you are not testifying to, if you could state that. 17 
18 A. Well, my reference was, as I just said, that my 18 
19 only reference is what J can go by the record here of what 19 
2 o Mr. Byrne and Dr. Dille did. And the conversations that I 2 O 
21 had with Tom Rambo who practices in Boise, So his 21 
22 assumption is a general thing for Idaho, And so as far as 22 
23 specifically Twin Falls, l can only go by what was done 23 
24 with Ms. Schmechel's case. 24 
August 8, 2007 
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trea!ment records from the Southern Idaho Pain Institute, ;\ 
correct? ii 
MR. FOSTER: Object to the form, I 
A. That's correct. / 
MS. DUKE: Thank yon. I have nothing further. ., 
(Whereupon, the deposition concluded at 2:34 p.m, ' 
2 5 Q, (BY MS. DUKE) Correct. And there is nothing else 2 5 ,_ __ .::.,____:..,_ __ -'--'-----------:;_......\----------------------J' 
Page 139 
1 you would be using, other than what you just testified to, 1 
2 to have a knowledge of what the standard of care was in 2 
3 
Page 141 
WHEREUPON, the within proceedings were concluded :\ 
at 2:34 p.m. on August 8, 2007. 
J do hereby certify that l have read the foregoing 5 3 Twin Falls at that time for a physician assistant? 
4 A. Well, I do. I was asked to be an expert witness 
5 in another case that involved Mr. Byrne and Dr. Dille. 
4 deposition and that the same is a true and accurate '.: 
s transcript of my testimony, except for attached amendments, t 






Q. And I understand you have been withdrawn as an 
7 
expert in that case? 8 
A. I have. Obviously that added to my knowledge of 9 
the practice they did. 
10 
JAMES KELLER 
Q. Sure. Did you talk to anyone to familiarize 
11 yourself with the standard of car.e in that case? 
A. No, The only person I have talked to is Tom 
11 ( ) No changes ( ) Amendments attached 
12 
I 
13 Rambo. 13 SUBSCRIBED AND SWORN TO before me this 
14 Q. That was with respect to Ms. Schmechel? 14 __ day of , 20 __ . 
15 
16 
A. That had to do with this case. 
Q. You certainly understand that other case that you 
15 
16 
1 7 are referencing that was with the Patterson and Jackson 1 7 
18 firm, Mr. Williams, was actually al a completely different 
18 19 time frame than the one we're dealing with here? 
19 
2 O A. Yes, I understand. 
2 0 
Q. So with respect to your knowledge related to the 21 
22 standard of care applicable to Mr. Byrne in Twin Falls, 22 
21 
23 Idaho, in September and October of 2003, it is my 23 
24 understanding that specific to Twin Falls the only 24 
2 s information you have regarding standard of care is from t • '25 
NOTARY PUBLIC 
Address _________ _ 
' 
My commission expires ___ _ 
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I?age 4 i 
' Q. And can you tell us a little bit about l 
yourself personally, where you presently live, what you '; 
are doing currently, and perhaps a little about your j 
family? , 
A. Sure. I am cmTently the Program Director , 
For the Physician Assistant Program at Red Rocks ,. 
Community College in Lakewood, Colorado. Also, worl :· 
part time in a rural health clinic that we established 
through a grant two years ago in Idaho Springs, 
Colorado. 1 work there on Tuesday afternoons as a 
family practice PA. 
I grew up in North Carolina, had intentions 
of becoming a physician. Economically, things didn't ' 
work out, so l enlisted in the United States Army in 
1967, to get the GI bill to go back to school. 
1 was in Viet Nam, I was as medic in Viet l 
Nam, in 1969 to 1970, .with two infantry battalions in ' 
the 9th Infantry Division in the Delta, Viet Nam, :; 
After I completed that tour of duty, I was at •: 
Fitzsimmons Army Medical Center in Denver, Colorado. !l 
wa.s an assistant ward master on an orthopedic ward, ; 
taking care of returnees from the war. 
And then I went to teach in a program that I · 
had gotten additional training, there at Fitzsimmons, 








THURSDAY, OCTOBER 18, 2007, 1 licensed practical nurse. The Army calls it a clinical 
specialist. I applied to and was selected in the sixth 
class of the United States Anny Military Physician 
Assistant Program, in association with Baylor 
University, went there in !964, graduated in 1976 with 
honors. 
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JlMMlE l:iLLlS KELLER, 
9 produced as a witness, being first duly sworn, was 
10 examined and testified as follows: 
11 DIRECT EXAMINATION 
12 BY MR. COMSTOCK: 
13 Q. Mr. Keller, good morning. You are a 
14 physician assistant practicing presently that trade in 
15 Colorado, and we have asked you to review materials in 
16 this case, study depositions, speak with PAs from the 
J.7 state ofldaho, in order to form opinions as to whether 
18 or not Mr. Byrne, the PA in this case, fell below the 
19 standard of care in his treatment of Rosie Schmechel, 
2 o Before we get into that, though, and your response about 
21 that, would you just take a moment, start first by 
22 introducing yourself and stating your full name for the 
23 record. 
24 A. My name is Jimmie, J-1-M-M-I-E, Ellis, 
25 Keller, K-E-L-L-E-R. 
Virginia M. Bailey, RPR, CSR No. 262 
5 
6 
7 After that 1 was the first physician 
8 
9 
assistant assigned to fort Jackson, South Carolina, 
where J took care of active duty soldiers, male and 
1 o female, training at Fort Jackson. 
11 Did a tour of duty in Germany for 
12 three years, from 1979 to '82, with the 3rd Infantry 
13 Division. 
14 After that I did assignments for physician 
15 assistants in the Anny Surgeon General's personnel 
16 office. And then f was selected to serve as the first ; 
1 7 Anny physician assistant in the White House Medical Un .t 
18 with President Reagan and at that time Vice President ; 
19 GeorgeW.Bushfroml984untili988. / 
20 After tlrnt I was selected to be the ombudsman 1 
21 for tbe Surgeon General of the United States Anny as his 1 
22 physician assistant consultant and helped transition / 
23 physician assistants from being warrant officers at that 
24 point in time in the Army to commissioned officers. 
25 I retired in 1999. I went to East Carolina 
, .. ,.,,,.'°,"""' .................... c,••,-··,·······"'""'·"""''·-'"''"''"'''•'•• 
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1 University in Greenville, No1th Carolina, and 
2 established their physician assistant program. 
3 r also helped establish a physician assistant 
4 program at South College, which is now South Universi~ 
5 in Savannah, Georgia. 
6 l, also, at that time consulted with what was 
7 then the American -- or excuse me -- the Association of 
8 Physician Assistant Programs, which is now the Physiciai 
9 Assistant Education Association; but we helped new 
10 programs for PA education get established in a variety 
11 of states. 
12 And I also wenl to Fort Jackson, followed my 
13 wife, who was still active duty Army, to Fort Jack -- or 
14 excuse me -- Fort Knox, Kentucky. And I was the, as a 
15 civilian, working as the chief of the troop medical 
16 clinic, taking care of soldiers that were having enay 
17 level training at Fort Knox, Kentucky. 
18 The job that I currently hold as the director 
19 of the PA program at Red Rocks opened up, and I appiie, 
2.0 for it and was selected and have lived in Highlands 
21 Ranch, Colorado, since 2003. 
22 Q. Even though you have not worked in a pain 
23 management clinic over your career, as you1ve described 
24 
Testimony of Jimmie Ellis Keller 

























Page B ~ 
~ 
that you got a grant to start in Colorado and what you 
do there? ; 
A. Yes, sir. The -- as l mentioned, the clinic ,\ 
is a rural health clinic. We established it with grant ,J 
money from the Colorado Trust, because this small town j 
in the mountains of Colorado do not have a primary 
practitioner, and there are a lot ofunderserved, 
medically uninsured people who live in that community. 
This is a mining community, somewhat a tourist 
community, also, but a lot of low income individuals 
live there; and the grant was established to obviously 
give them care and also for it to be a site for our 
students, our physician assistant students, to precept 
there and to learn to take care of these type of 
patients, to see a variety of medical problems. It was 
also a site for the medical assistant students who also ;/ 
trained at Red Rocks Communily College that could also l' 
go there and get their clinical experience necessary for \ 
their education. 
Q. You, I think, have indicated that you have 
been teaching P As for about what? 13 years? 
A. Off and on, yes, sir. 
Q. And in those teaching responsibilities, and 
rm assuming there1s some clinic that goes along with 
that, too vou've been involved in teaching PAs 1-"-''-------"~=~===-:=--""''-""==~==-"-'-"'+':.;:_-""'==..l.-""-=-"=-'==~"--"'="""-='----l•· 
i.t
1 
have you had many, many occasions as a practicing Pt 
25 to follow and orovide care and treatment to natients who 25 
Page 7 
1 have acute and chronic pain problems? 
2 A. Yes, sir. J have worked in emergency 
3 medicine and family medicine when l worked clinically 
4 all my career as a PA. 
5 Q. And in that regard, have you over the years, 
6 the 31 years plus that you have been involved in the 
7 medical profession, familiarized yourself with and had 
8 occasion to be involved in patients who are taking both 
9 Methadone and OxyContin and other fonns of opioids? 
10 A. I have never prescribed Methadone. I am 
11 familiar with it. Obviously, l've done research for it 
12 for this trial. l have prescribed short-acting and 
13 long-acting opioids to patients that ! have treated over 
14 the course of my career. 
15 Q. And as -- and you've also \'aught PAs 1 have 
16 ym1 nott with regard to issues that mny nrise regarding 
17 the care and management of patients who are on long-ten 
18 opioids? 
19 A. l have. 
20 Q. And in that capacity, you have knowledge of 
21 the difference the between Methadone and OxyContin an 
22 had knowledge of those medications as opioids when you 
23 were teaching PAs? 
24 A. Yes, sir, 
25 Q. Can you describe the clinic, if you would, 



























regarding the proper use of narcotics and other pain [ 
medications·, correct? ;: l 
A. That is correct, ; 
Q. ln your capacity over the years and in your i 
present capacity, have you become familiar, in Colorado,:) 
for example, with the standard of care as it would be 1 
with respect to the management of a chronic pain patient i 
from a PA standpoint? f: 
A. l have. /: 
Q. In this case, in order to assist you in 
understanding how things work here in !daho, have you ., 
had occasion to speak with a PA by the name of Tom ;, 
Ram bow who practices in a pain clinic in Boise, Idaho? 
A. ! have. 
Q. And did you and Mr. Rambow have discussions 
regarding the Idaho Practice Act that applies to PAs? 
A. Wedid. 
Q. And did you have discussions regarding the 
act and its requirement thal there be a delegation of 
services agreement in place? 
A. l cannot specifically remember if we said 
that. We did talk about the law and the supervision, 
and l honestly don't remember if delegalion of services 
was truly mentioned; but we did talk about those kinds 
of aspects of supervision, or PA practice in Idaho. 
3 (Pages 6 to 9) 
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l Q. All right. And did you discuss with 
2 Mr. Ram bow the fact that he is familiar with Mr, Byrne 
3 from their association as PAs in pain management in 
4 Idaho and that he, through those discussions with 
5 Mr. Byrne, is familiar with the differences or the 
6 likenesses of his practice in Boise and Mr. Byrne's 
7 practice here in Twin-Falls? 
8 A. Yes. 
9 Q, And did you discuss with Mr. Rambow that he 
10 is a member of the Idaho Academy of Physicians 
11 Assistants? 
12 A. Yes. 
13 Q. And in that capacity, did you discuss with 
14 him that he has, in being involved in that society, he 
15 has occasion annually and perhaps biannually to visit 
16 with other P As around the state ofldaho and has 
17 knowledge of their practices and that within the state 
18 of!daho there really is no difference how PAs practice 
19 with regard to management of pain patients? 
20 A. That is correct. 
21 Q, Did you discuss with -- not really. But you 
22 also discussed with Mr. Rambow that there were really nc 
23 deviations between his practice in Boise and what he 
24 knows to be the practices of other PAs throughout the 
Testimony of Jimmie Ellis Keller 
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1 PA when managing a chronic pain patient throughout the 
2 state, including the area of the Twin Falls valley? 
3 A. That is correct, I did. 
4 Q, Did you discuss with him these matters 
5 specific to the time frame of September of 2003 'I 
6 A. Yes, 
7 Q. And did you determine •• did you discuss with 
8 him the same issues that I asked you about with regard 
9 to Mr. RamboW: titration, monitoring, initial 
10 evaluation, et cetera, of chronic pain patients? 
11 A. Yes, we did. 
l2 Q, Having discussed these matters with 
13 Mr. Martin and with Mr. Rambow, did you then go one ste 
14 farther and review the disclosures of the expert 
15 witnesses that were submitted by the defense in this 
16 case? 
17 A. l did. 
18 Q. And did you review a disclosure for a 
19 gentleman by the name of Kottenstette? 
20 A. l did. 
21 Q. Who is a PA practicing in Colorado? 
22 A. That's correct, 
23 Q, And are you familiar with Mr. Kottenstette 
24 from your involvement in the,Colorado PA associations? 
25 state of ldaho and includine Twin Falls? 25 A, One time Mr. Kottenstette was the nresident r=-'-==============------+=--c..;c..-==-=======:..:.c====='---l;, 
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1 A. That is correct. 
2 Q, Did you discuss with him issues like initial 
3 titration and dosages? 
4 A. We did. 
5 Q. Did you discuss with him issues involving 
6 monitoring of patients who were chronic pain patients on 
7 opioids? 
8 A. We did. 
9 Q. Were your discussions relative to these 
10 matters with Mr. Rambow specific to the time frame of 
11 September of2003? 
l2 A. !twas. 
13 Q. All righl. Also, in the capacity of trying 
14 to inform yourself about Idaho and how it might compare 
l5 to Colorado, the standard to which you're familiar in 
16 Colorado, did you also speak with an instrnctor of PAs 
17 and a PA himself named David Martin at Idaho State 
18 University? 
19 A, I did. 
20 Q, And did you also learn in those discussions 
21 that he himself teaches P As who practice throughout the 
22 entire state ofldaho? 
23 A. Yes. 
24 Q. And that in your discussions did you discuss 
25 with him his familiarity with the standard of care for a 
... -·· "'""' 
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of the Colorado Academy of Physician Assistants and ha,'' 
opportunity -- I invited him to speak to our incoming ~ 
class at Red Rocks, and that was my association with 
Mr. Kottenstette. 
Q, And reviewing his disclosure, did you review 
the aspect of his disclosure as to whether there were 
any differences in the standard of care between that 
being practiced in Colorado and that being practiced 
here in Twin Falls, ldaho? 
A. I did, and he indicated there was no 
differences. ' 
Q. Based upon those three conversations, rm 
going to have some questions about some things in a 
moment. 
Have you also reviewed depositions in this 
case? 
A, Yes 1 sir. 
Q. You've reviewed the depositions of Dr. Dille? 
A I did. 
Q, Mr. Byrne? 
A. I did. 
Q, Dr, Groben? 
A. l did. 
Q. Reviewed tl1e deposition of Dr. Vorse? 
A. l did. 
' .. ,."' ,.·.,,_ ... , ....... ·., .............. ~.,:,,_,,, , ... ,.,.,., .,.,_,. .. ,. ..... . 
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1 Q. Doctors Lordon and Lipman? 1 may happen, 
2 A. Yes, 2 That said, what I understand about the case . 
3 Q, Depositions of the family? 3 was that Mrs. Schmechel was a lady who had a lot ofpah i 
4 A. l did. 4 over many years. She had many medical problems, had 
5 Q. Did you also review documentation that was 5 many, multiple surgelies over time, to include at least 
6 provided to you with respect to this case? 6 two on her back, both knees, cholecystectomy, bladder 
7 A. I did. 7 repair, and other types of things. \ 
8 Q, Did you review tlie records of the Southern 8 To my understanding, she was under the care f 
9 [daho Pain Institute in terms of their care of 9 of Dr. Vorse for at least six years as her pain i 
10 Mrs. Schmecbel? 10 management physician and, to my summation, was that sl \, 
11 A. l did. 11 must have been referred to Dr, Vorse from her family :, 
' 12 Q. And did you review records from Dr. Vorse? 12 practice physician, Dr. Harris, to what I understand j 
J.3 A. I did. 13 also was, that because of the long travel to Sun Valley, 
14 Q. Did you review records which were produced 14 that she made a decision to, I assume, ask Dr. Hams to 
15 during depositions? 15 refer to the Southern Idaho Pain Institute at some point 
16 A. I did, 16 in time and saw Mr. Byrne on Friday morning of 
17 Q, Now, having read the depositions in this 17 September 26, 2003. r 
18 case, which were taken -- and for the jury, that's 18 At that time he did an intake history and a , 
19 testimony given under oath; correct? 19 physical examination and concluded that be should chan; ~ 
20 A. That is cmTect. 20 her long-tern,, or her long-acting OxyContin opioid, to ' 
21 Q. All right. Having read the depositions, 21 Methadone, And he discussed that witl1 her and gave her} 
22 having spoken with Mr. Rambow, having spoken with 22 to me, conflicting instructions of what medication or i 
23 Mr. Martin, having reviewed the disclosure of 23 how the dosage of the medication should be done. ' 
24 Mr, Kottenstette, the defense expert in this case, have 24 MS. DUKE: Your Honor, I object to na1Tative, \ 
I-0'.2o:5_..z.,; yo~u-'f"o!..!rm=ed~an~o=nin!cio"'n"-"to'-a;;_;,;re~aeoso"'n'!!a;;b:,:le"-"de~·,mz·o:ee=o'-f---+2"'5::__ ___ T;,;H=E_,C:::O~U=R:.;T.:.:_,C:::o:::u:,nc,s,::el"-,,;:if'-w~e.::co::.u~l.::d.:ch'!!a..'..v::.e.::a.=:fe:::w'.'..-...f.i) 
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1 probability as to whether there are any deviations in 
2 the standard of care to which you're familiar in 
3 Colorado, here in Twin Falls, Idaho; or are they the 
4 same? 
5 A. The standard of care is tbe same, and I have 
6 opinions, 
7 Q. Okay. And your opinion, I gather, based on 
8 talking to these gentlemen, is that the standard of care 
9 with respect to providing physician assistant care to a 
10 chronic pain patient as complex as Mrs. Schmechel 
11 doesn't vary from Colorado to Twin Falls? 
12 A. That is correct. 
13 Q, Now, if you wouldn1t mind, if you would, 
14 please, take a moment aod gather your thoughts, and tell 
15 the jury sort of what the operating facts are that you 
16 have gleaned from the infonnation you reviewed that forn 
17 the basis for your opinion. 
18 A. If [ could just take a moment just before l 
19 do that, if I could just, please, give condolences to 
20 the family for the loss of your mother and wife, and 
21 also to Mr. Byrne and Dr, Dille for a loss of a patient. 
22 When we care for patients, whether it's one time or many 
23 times, as a practitioner you bond 1 and over time they 
24 become family; and it's always very sad and 
25 disheartening to lose a member of a family, however it 
... ..... 



























questions here. Obviously, he's relating his facts but 
a few questions to allow for any objection that may 
come. 
MS. DUKE: And in addition, Your Honor, I 
still object to foundation. He's starting to get a 
little bit into opinions, and I am going to want to voir . 
dire the witness further before he gets into opinions. 
THE COURT: Very well. 
BY MR. COMSTOCK: 
Q, Mr. Keller, what I was trying to ask you, and 
l think you were doing a good job of describing, the 
facts upon which you, the basic facts that you 
understand to be salient to your opinions; and rather 
than getting into your opinions now, which we'll get 
into in a few moments --
~ 
A, Sure. f understand. j 
Q, -- can you continue on and just desclibe the :; 
facts 1 as you understand them, from the time that Rosie ¼ 
Schrneehel was evaluated and the treatment plan was 
changed on that Fiiday, September 26, 2003? 
A. Sure. I apologize for causing concern. 
The treatment plan was done, medications were l 
prescribed and, to my understanding, Mr. Byrne talked lo; 
Mrs, Schmeche] at least on two occasions of how -- and · 
detennined that she was doing well, and some dosage 
5 (Pages 14 to 17) 
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2 
was -- he told her to lake differences in dosage, l 
increase the dosage somewhat; and she was found deceas ,d 2 
Page 20 
DIRECT EXAMINATION CONTINUED 
BY MR. COMSTOCK: 
3 on October 2nd, which was Thursday following her, the 3 Q. The question before you is: Have you formed ii 
4 initial treatment on Friday. 4 opinions relative to whether or not Mr. Byrne violated 1 
5 Q. Now, can you and I agree that when [ ask for 5 the standard of care applicable to him practicing here ( 
6 your opinions in this case, that they would be opinions 6 in Twin Falls, Idaho, in 2003? And [ think you ', 
7 thalbyo~
1 
_have formh ed l? •,reas~nable degre
1
e o'. ,~edical 7 answAereTd:h Y '.'s. i.:.: 
8 pro ab1 1ty asap ysternn s assistant, or a p 1ys1cian 8 , at 1s correct. 
9 assistant? 9 Q. And then l asked you: What are those 
1 o A. Yes. 1 O opinions? i, 
:-; 
11 Q. And have you formed opinions in this case, 11 A. Mr. Byrne's background, from what I have ; 
12 Mr. Keller, regarding whether or not Mr. Byrne violated 12 researched and in reviewing all the documents that have 
13 the standard of care, as you understand it to have been 13 been provided me, was he had a similar background that 
14 in September of2003 in this area of Idaho? 14 have, in that he practiced family medicine, emergency 
15 A, Yes. 15 medicine, prior to getting into pain management. He, to 
16 Q. And what are those opinions? 16 my understanding, had no specific training for pain •· 
17 MS. DUKE: Your Honor, may [ voir dire the 1 7 management but learned, quote, unquote, on-the-job in , 
18 witness? 18 working with Dr. Dille. That was pretty much from what:' 
19 THE COURT: Very well. 19 he said in his deposition. So my opinions are, as a ; 
20 MS. DUKE: Thank you. 2 O prudent, similar type of PA, not a specialist in pain :.l 
~~ ~~ :~'.1~::.nt, but just my opinion as being a PA like !: 
23 23 My opinion is, as I alluded earlier, is that I 
24 24 l believe that there was a lot of ambiguity in how \! 
25 25 Ms. Schmechel was instructed in taking the medication 1 f-:::.~---------------------+c=--"=====-"'=-=======-======"'--lH 
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1 VOIR DIRE EXAMINATION 
2 BY MS. DUKE: 
3 Q. Mr. Keller, you are not a pain management 
4 specialist, are you? 
5 A. I am not. 
6 Q. And you also have no experience working in a 
7 pain clinic? 
8 A. I do not. 
9 Q. And you've never treated a patient for 
10 chronic pain1 have you? 
11 A, l have patients who have chronic pain issues; 
12 but specifically, I do not treat them as a chronic pain 
13 specialist, no. 
14 MS. DUKE: Your Honor, with that, I don't 
15 believe the witness has the foundation or necessary 
16 knowledge to try and lodge judgment against my pain 
1 7 management PA. 
18 THE COURT: Your position? 
l.9 MR. HIPPLER: Join. 
20 THE COURT: Ovemiled. You may answer the 
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1 and how the Methadone was in -- the dosage of the 
2 Methadone was increased over time. 
3 What I mean by that is, is that there was a 
4 lot of discussion yesterday, there will be a lot of 
5 discussion later on by more expert witnesses than l, 
6 about how to dose Methadone as for, as an equivalent 
7 dose for the OxyContin that she was taking and taken off ' 
8 of prior to being started on the Methadone. 
9 In achieving a dose, a maintenance dose1 of 
10 30 milligrams ofMcthadone, I have no argument with 
11 that, and I have stated that. 
12 However, how you get to that dose is the 
13 problem, in how you ramp up or increase the dosing of 
14 the Methadone over time. 
15 There was conflicting information, first of 
16 ail, on the bottle of medication of Methadone that 
17 Mrs. Schmechel received. It says to take one to 
18 one-and-a-half tablets twice a day. That's IO to 
19 15 milligrams twice a day. However, in a note that 
2 O Mr. Byrne gave Mrs. Schmechel and from what he said tha . 
21 he told her orally in .the clinic in his verbal 
22 instructions, was that she was to start out taking 
23 one-half tablet, which is 5 milligrams, twice a day, and 
24 then eventually, over time, increase it to 
25 10 milligrams; and there was never clear instructions of 
....... ,.... . . .. ......... ,., .. ·-·~ ... , .... ~ .. -.,., '" -.. -...... ,,., .. ~,-~ ..... .,. .. ,., ........... ,-,, 
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1 how or when she was to increase that 5-milligram dose to 
2 a 10-milligram dose until later on in a telephone 
3 conversation that he articulated in a note twice. 
4 In my opinion, that dosage of Methadone 
5 should not have been started on Friday. In my opinion, 
6 he should not have changed her, her treatment plan at 
7 that point in time, except possibly to consider 
8 increasing the dosage of the OxyConlin, the long-term 
9 acting opioid that she was on, from 60 milligrams as a 
10 total each day, to 90 milligrams, that is, taking 30 
u milligrams tablets, or 30 milligrams of the medication, 
12 three times a day, and she was currently laking 20 
13 milligrams of the tablet three times a day. 
14 To my understanding, also by the depositions 
15 and the infonnation that I have researched, Dr, Dille 
16 was not in the clinic on that Friday. It was his, 
17 quote, unquote, day off, to my understanding, If l or 
18 another prudent PA were Mr. Byrne at that point in time, 
19 l would have called Dr. Vorse or at least said, 
20 Mrs. Schmechel, \efs increase the medication you're on 
21 now, Let's see how you do with this over the weekend, 
22 if it manages your pain any better, and let's come back 
23 on Monday and see if it makes any difference, 
24 Mrs. Schmechel was a very, very complicated 
25 natient with manv, manv comorbid problems, that vou ha 
Page 23 
1 heard the tenn yesterday, which means that she was 
2 obese, she had hypertension and, upon autopsy, she was 
3 found to have cardiomegaly, an enlarged heart. She also 
4 had hyperlipidemia that I would assume was in records 
5 that had established from Dr, Harris's practice, which I 
6 have not seen, but just those that were known. 
7 She also, on autopsy, was shown to have 
8 occlusion of at least two coronary arteries. So she was 
9 problematic in that aspect, because when you use any 
1 o opioid, whether it's a short-acting Hydrocodone or a 
11 long-acting OxyContin, there are a lot of things that 
12 can go wrong with someone. 
13 In addition 10 that, she also had sleep 
Testimony of Jimmie Ellis Keller 
October 18, 2007 
Page 24 
1 with a patient that you cannot take care of at that 
,, 
~ 
2 point in time and to look at the patient as a whole ,, 
3 patient; and I don't believe that was done in this case, ,\ 
4 because if I and another prudent PA were Mr, Byrne at ! 
5 that point in time, l would have contacted Dr. Vorse an•! 
6 said, Dr. Vorse, you're a pain management specialist, J 
7 you've been seeing Mrs. Schmechel for the last six ~ 
8 years, what can I do differently that you are not doing ' ' 9 to control her pain, and at least gotten the records ~ ' 10 that Dr, Vorse bad maintained for the last six years on ,, ,, 
11 Mrs. Schmechel to review them and go over them witli ·: 
12 Dr. Dille and say, how can we help this lady differently' 
13 or better or whatever. 
14 I would have also gotten medical records from ) 
15 Dr. Harris, because that was her primary care physician io 
16 that had all the issues that she had with the :; 
17 hypertension, the obesity, the smoking, and other types ( 
18 of issues that she had that affected her health in total I ,, 
19 as a whole human being, That did not happen, I would I 
20 have done that differently at that time. r. 
21 Again, as I said earlier, if I did choose, as l 
22 Mr. Byrne did, to start the Methadone, I would not hav, i 
23 increased the dosage as rapidly as it evidently ,. 
24 happened, nor would I have given such conflicting ,j 
05 infonnation as to how she should have taken the 
J?age 25 f 
1 medication, Le., what was on the label of the bottle 
2 and what was in that handwritten note, and then, also, 
3 what was she told verbally in that office that morning 
4 and then later on in those telephone conversations that 
5 took place, whenever they took place, 
6 MS. DUKE: Your Honor, I'll object to 
7 narrative, It's been going a while. 
8 THE COURT, Counsel, ifwe could have some 
9 questions, please. 
10 MS. DUKE: And Your Honor, also, could we 
11 approach just real quick with a very minor matter? 
12 THECOURT: Yes. 
13 
14 apnea, and she was on a positive pressure breathing that 14 
15 helped keep her airway open at night, the CPAP machine. 15 
l6 And that in itself is very, very problematic in using 16 
17 
MS. DUKE: Thank you, Your Honor. 
(Discussion held off the record.) 
THE COURT, You may proceed, sir. 
MR. COMSTOCK: Thank you. 
17 any opioid, because the first thing that it does, or one 
18 of the things that it does, is depress respirations and 
19 the respiratory drive. So I wouldn't have changed 
2 o anything except possibly increasing that OxyContin at 
21 that time, 
22 As a primary care provider like Dr. Harris, 
23 when you refer someone to a specialist, such as a pain 
24 management specialist that Dr. Dille and Mr. Byrne are, 
2 5 you expect them: to take care of situations or issues 
, ... ,_ .. ,. ......... ,. .. , .,·:,,· ,.,,,,,:,,; .. ,,,., ... ' ..... , .. , .. , .. ., .. , ............. , .......... ,. ..... ,, 
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19 
20 BYMR. COMSTOCK: 
21 Q. l think the court had just asked that we get 
22 more into a question-and-answer scenario, and I'll try 
2 3 to do tliat. 
24 You've indicated in your opinion that 
2 5 Mr. Byrne fell below the standard of care regarding the 
7 (Pages 22 to 25) 
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1 conflicting instructions that were given) and you had 
2 mentioned the documentation that she was given. And 
3 what I'd like to do for the jury is, if you look in the 
4 jury notebooks we gave you this morning, under 
5 Exhibit 10 is the handwritten note that Mr. Byrne gave 
6 to Rosie Schmechel on September 26th. Do you recogniz 
7 that as such, Mr. Keller? 
8 A. Yes. Yes. 
9 Q. And ifwe look at the Methadone instrnction, 
10 it says, one-half to one pill every l 2 hours, may 
11 increase to a maximum of one-and-a-half pills every 
12 12 hours, and goes on to say, continue Bextra, and then 
13 refers to Hydrocodone at three to four per day. 
14 With respect to this instruction that he gave 
15 to Rosie Schmechel, is this instruction consistent with 
16 even his testimony? 
17 A. Very confusing. No. 
1. 8 Q. Is this instruction consistent with the pill 
19 bottle that she actually got when she went to the 
20 pha,macy? 
21 A. No. 
22 Q. If you read this instruction, as you read it, 
23 it would indicate that it would be okay to go up to as 
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in the evening .cut it in half, take one-and-a-half in 
the evening to get the 30; correct? 
A. That is correct. 
Q. All right. Again talking about confusing 
instructions, I'm going to refer you to what has been 
marked as Exhibit 11, and that is in the jury notebook. 
Lt is a photograph of the actual pill bottle of 
Methadone, and it says -- and because of the roundness :, 
of the pill bottle, we got to look al the second page of 
Exhibit 11 in order to see what it completely says --
but that pill bottle says, take one-and-one-half every 
12 hours, does it not? 
A. It does. 
Q. ls that consistent with the dosage 
recommendation that Mr. Byrne testified to in his 
deposition? 
A. No. 
Q. Is foat consistent with the previous exhibit ;! 
we jl~t ~~.up in front of you? l 
Q. Why not? ' 
A. It's -- it's ambiguous. Mr. Byrne in his / 
deposition stated that he verba11y told her.to take the ~ 
24 much as one-and-a-half pills every 12 hours or, in other 
25 words, 30 miJlio-rams? 25 
5-milligram tablet, or the 5 milligrams, and then at '< 
sotne ooint in time would increase the dosaqe. However. ·' i-::-=-=="--"===="-'-------------+='-'===============""--==="-1, 
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1 A. Correct. It does not give any time frame for 
2 when you go from one dose to another dose to another 
3 dose. 
4 Q. And when you're a PA involved in treating 
5 patients with Schedule II opioids, is it incumbent upon 
6 the PA to specifically give instructions that are easy 
7 to be followed to the patient? 
B MS. DUKE: Objection, Your Honor. Leading. 
9 THE COURT: Sustained. 
1 as the note says1 it didn't~- there was no instructions 
2 of when to do that, and the pill bottle itself says to 
3 go ahead and take the either 10 or 15 milligrams twice a 
4 day, and it doesn't say when to take either one. 
5 Q. And this is a pill prescription that was 
6 filled at the Medicine Shoppe here in Twin Falls; 
7 correct? If you'd look at the exhibit up at the top. 
8 A. Yes, uh-huh. 
9 Q. And also, it identifies the person who gave \ 
1 O the instructions to the Medicine Shoppe to be Dr. Byrne; i 
11 Q. What is the obligation ofa PA with respect 11 correct? ·i 
12 to giving clear instructions? 12 A. ThaCs correct. } 
10 BY MR. COMSTOCK: 
13 A. It is the obligation of a PA or any 13 Q. And this is the actual pill bottle that Rosie ; 
14 practitioner to ensure that your patient understands the 14 Schmechel took home with her; correct? 
15 amount of medication, any type of medication, that you 15 A. I would assume that would be it, yes. 
16 prescribe to them. 16 Q. l'd like next to refer, direct your attention 
1 7 Q. Is it your understanding that these were 17 to Exhibit 25, and that is as well in the jury notebook. 
18 10-milligram pills that she got? 18 And ifwe look at Exhibit 25, this is the patient 
19 A. That is my understanding. 19 information leaflet that is given to the patient when 
2 o Q. So in order to take 5 milligrams, she would 2 O they pick up their prescription, along with the pill 
21 have to cut a pill in half; correct? 21 bottle. Do you see the recommended, the directions with 
A. That is correct. 2 2 respect to how she's to take that, in foe upper 22 
23 Q. So in order to get to 30 milligrams a day, or 23 right-hand corner? 
24 one-and-one-half pills every 12 hours, she would have to 24 A. Yes. It takes - says to take one to 
25 cut a pill in half, take one-and-a-half in the morning, 25 one-and-a-half tablets twice daily . 
. . , "'. "'·- ... ·,.... "- .... ,, ............ ·-- .. , .... ,.-... , .. .,., .•. ,., ····· ........ ,.,.~- ,-: ... .... , ....... ,_ ., •.. •.,: ., ,. ,,,, .. . 
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1 Q. And is that inconsistent witb the testimony 
2 of Mr. Byrne? 
3 A. Yes. 
4 Q. And is that also part of the reason why you 
5 say the instructions are ambiguous? 
6 A. Yes. 
7 Q. And why do you say that again? 
8 A. Well, again, from his testimony, Mr. Byrne 
9 said that he told her verbally in the room to take a 
10 smaller dose; but yet on tbe note, he bas a smaller dose 
l1 plus be has the larger dose, with no instructions of 
12 when to increase the dose. And then the bottle itself 
13 has the JO-milligram and 15-milligram dose, twice dail 
14 which is very conflicting and very confusing for anyone 
15 to look at the different, the written instructions, 
16 verbal instrnctions, and the pill bottle instrnctions, 
17 Q. I'm going to next move to Exhibit 7, which is 
18 also in the jury notebook. Do you recognize this as the 
19 medication log from the Southern Idaho Pain Institute? 
20 A. I do. 
21 Q. Discussed by Mr. Byrne and authored by 
22 
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Q. Why, why is it dangerous, if you will, to 
give conflicting instructions relative to the taking of ' 
Schedule II narcotic medications? !; 
A. Well, whether, irrespective of Schedule ll " 
narcotics or any medication you give a patient, it can ( 
be hannful if you are not explicit in the instructions 
of how and when the patient should take the medication 
because any medication that you put into the body has 
potential side effects that can be undesirous to a 
patient and cause harm. 
This Schedule II drug, Methadone, as any 
opioid has a lot of side effects, as I mentioned 
earlier. Respiratory depression is one. Can also cause 
sedation, nausea, constipation, those type of things. ,[ 
The problem with Methadone specifically, as the opioid] 
that it is, is that it takes a long time for it to clear i; 
the body, that is, lo be eliminated from the body, to be i 
metabolized by the liver and excreted in the GI tract, j 
the gastrointestinal, or the gut, and also to some . 
extent through the kidneys. And everyone metabolizes j 
Methadone differently, because ofreceptors that we all 1 
have and then other types of effects. · 
In Ms. Schmechel's situation specifically, 
because of her obesity, she had a lot of adipose, or fat 
1--e:.o::....==========----------l='-t""is"'s"u"'e"'s""u"'np,ficiallv and intra-abdominallv. and this 
Mr. Byrne; correct? 
23 A. I see it. Yes. 23 
24 Q, Do you see what he writes with respect to 24 
25 Methadone on that exhibit? 25 
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1 A. Methadone, I believe, 10 milligrams? I can't 
2 see. Number 90, I believe. Is that correct? 
3 Q. It's difficult to read off that screen, l 
4 understand. 
5 A. Yeah. Yeah. l think it says 10 milligrams, 
6 q 12. Again, I'm having difficulty reading from here. 
7 MR. COMSTOCK: If I could, please, have the 
B actual exhibit handed fo the witness. It's Exhibit 7. 
9 THE COURT: The witness will be handed the 
10 exhibit. 
11 THE WITNESS: Methadone, 10 milligrams, 
12 ql2 hours, number 90, and then initials. It also says, 
13 Hydrocodone 10-500, number 70, and then initials. And 
14 the date at the top says 9/26, and then Mrs. Schmecl1el's 
15 name is at the lop. 
16 BY MR. COMSTOCK: 
1 7 Q. Does that also appear to be conflicting with 
18 the testimony that Mr. Byrne gave as to what he says he 
19 told Rosie Schmechel to take? 
20 A. Yes. 
21 Q. How is it conflicting? 
22 A. He says that he verbally told her to take a 
23 lower dose and then eventually to increase it; but 
24 again) it was conflicting to how she's to increase the 
25 dose and when she was to increase the dose. 
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1 can also affect how the Methadone is retained in the ,. 
2 body and not eliminated specifically. ,; 
3 Her hypertension -- and she had a j 
4 hypertension disease that also affected her kidneys -- ,i 
5 would affect how the kidneys was eliminating bodily l 
6 fluids and, to some extent, some percentage ofMethadon \ 
7 is also excreted in the kidneys; and if her kidneys are j 
8 not functioning to their full extent, it can canse a 
9 delay or a retention of the Methadone in the body over 
1 o time. And as was articulated to you yesterday, ' 
11 Methadone takes anywhere from 35 to 60 plus hours for 
12 the half-life of it to clear the body. So when you use 
13 it, you need to be very slow in how you give it, or how 
14 you increase the dosage, to see how the patient is going 
15 to react to the medication, on the good side, i.e., 
16 relieving pain, and then also of any undesirous side 
17 effects that you may have. 
18 ln Mrs. Sehmechel's case, that would be the 
19 problem of looking at the whole patient, and being --
2 o and knowing how her kidneys were working. There1s lab 
21 work that could be done, that he could have ordered or 
2 2 al least gotten from Dr. Harris 1 to ascertain, was she a 
2 3 good candidate at that point in time to take that 
2 4 methadone. And in her case, even though she was 
2 5 uncomfortable and had been uncomfortable for a long, 
'· 
.,, .. -·· , .... , ..... _.,._ ........ . 
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1 long many years, pain is not an emergency. It was 
2 something that could have waited over time. And that is 
3 why I would not have started the Methadone. I would 
4 have increased her dose of OxyContin. But irrespective, 
5 it was done; and I don't think it was done adequately or 
6 clearly in how the dosage of the Methadone was 
7 instructed to Mrs. Schmechel. 
8 Q. With respect to the extent of her pain that 
9 she presented with on September 26th of 2003, have you 
10 reviewed the evaluation chart note authored by Mr. Byrn, 
11 regarding his examination of her and his findings about 
12 pain? 
13 A. I have. Excuse me. 
14 Q. With respect to those findings, do you find 
15 in his findings, as he reported them, evidence that she 
16 was in some kind of emergent state of pain? 
17 A. I did not. 
18 Q. What were those findings, as you read them? 
19 A. The only articulation of pain that l can 
20 remember that he mentioned is when he palpated her 
21 spine; and he said that she had some central discomfort 
22 when he palpated it but didn't articulate any range of 
23 pain, i.e., that we usually say, that the worst pain is 
24 ten and the least pain is obviously zero, and some scal_e 
25 in between there. There was no indication of anv scale 
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1 of pain of her subjective discomfort. 
2 Q. There was, however, a patient information 
3 form that had been filled out by Mrs. Schmechel; 
4 correct? 
5 A. That is correct. 
6 Q. And in that form, which is dated 
7 September 18th, if I recall correctly, Mrs. Schmechel 
8 rated her pain as a ten out of ten. Is there a 
9 difference between the patient's declaration of their 
1 o level of pain and what a PA does in evaluating their 
11 pain by examination? 
12 A. There is. We all expelience pain 
13 differently. All ofus have a different tolerance of 
14 pain. Some people can take pain a lot easier than other 
15 people can. And so, as we qualify, what ten pain to us 
16 may be a five pain to someone else. So as an examiner1 
17 as a practitioner, you have to, you have to find out 
18 from the patient, by physical examination and also 
19 asking in a history, but also specifically in physical 
2 o examinatfon of doing things, palpation, moving 
21 extremities and so forth 1 or moving the spine or having 
22 the patient do it and so forth, to elicit what type of 
23 pain response they gel, so you objectively can qualify 
24 in your own mind of what rating this pain would be. 
2 5 Q. Let me switch gears on you a little bit and 
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1 get back to the question of titrating her up too fast 
2 and your opinions relative to that. 
3 You have an understanding that at some point 
4 in time there was a conversation on Sunday between 
5 Mr. Byrne and Mrs. Schrnechel; correct? 
6 A. That's my understanding. 
7 Q. And is it your understanding that the only 
8 chart note is a ehan note of Monday, as opposed to 
9 charting it on Sunday; correct? 
10 A. That's my understanding. 
11 Q. And have you reviewed that Monday chart note? 
12 A. I have. 
13 Q. ls it your understanding that the dictated 
14 chart notes actually came back to the clinic after 
15 Mrs. Schmechel had passed away? 
16 A. n,at's my understanding. 
17 Q. I'm going to put on the Elmo Exhibit 4, which 
18 again is in the jury notebooks. And if I could have 
19 Exhibit4 handed to the witness, ifhe needs it. 
20 THE COURT: Yes, sir. 
21 BY MR. COMSTOCK: 
22 Q. Now, whether this conversation actually took 
23 place, or whether this conversation took place on 
24 Sunday, or whether it took place on Monday, Mr. Keller, 
25 are vou critical of the actions renorted here bv 
l?age 37 
1 Mr. Byrne? 
2 A. I would not have increased that medication at 
3 that point in time, no. 
4 Q. And why not? 
5 A. Again, I go back to rapidity of it. J don't 
6 think telephone contact of someone taking Methadone is 
7 good practice. I think you have to observe this 
8 patient, have them come back in the clinic before you do 
9 any type of medication dosage change, particularly of a 
10 patient like Mrs. Schmechel, as l mentioned with the 
11 comorbidity she had. I would want to see this lady 
12 before I did any increase in any medication. He did 
13 not. He talked to her on the phone. And again, l think 
14. that increasing the dose at that point in time was way, 
15 way too fast. 
16 Q. lt reads, l spoke to Mrs. Schmechel today, 
17 and again, it's dated Monday, the 29th of 2003, in 
18 reference to her medication change to Methadone. She 
l. 9 was doing well. I advised her to go ahead and increase 
2 o her Methadone to l O milligrams at bedtime and I 0 
21 milligrams daytime. 
22 If you had a patient reporting to you that, 
23 and having changed them from OxyContin lo Methadone 
24 that they were doing well, would you increase the 
25 medication? 
10 (Pages 34 to 37) 
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1 A. I don't know what "well" is, I don't know if 
2 that pertains to her pain or ifit pertains to her 
3 overall physical condition. I don't know. l don't know 
4 what "weW1 is. 
5 Q, Do you -- it goes on to say, she will 









Testimony of Jimmie Ellis Keller 
October 18, 2007 
Page 40 ; 
supposedly tells him that she's taking IO milligrams in \ 
the morning and 15 in the evening. How did she get to .' 
15? It wasn't by his instructions per his note, Very 
confusing to me, And again, then he tells her to use a ' 
variable dose at her discretion, evidently, to go i 
between 10 and 15 milligrams both times a day, twice a i 
~. I 
8 From your review of the materials, is it your 8 Again, I certainly would not have increased 
9 understanding that she was scheduled to be back in the 9 it to that amount that quickly, And the instructions 
10 clinic later on to see Dr. Dille? 10 again were very, very confusing and very, very 
11 A. That is my understanding. 11 ambiguous. 
Q. Do you see anything in here that suggested 12 Q. Is there anything documented here on this 
13 she is to call the clinic the next day? 13 chart note which would justify an increase in the i 
14 A. Just says, follow up, follow up sooner if H Methadone from a standpoint of the patient' report of ,\ 
12 
15 there are problems. 15 physically how they're doing? 
16 MR. COMSTOCK: I'd now direct your attentior 16 A. Absolutely not. 
17 to what's been marked as Exhibit 6. May l have l 7 Q. ls an increase in Methadone at this point, 
18 Exhibit 6 handed to the witness, please? 18 given a patient's report that she's having improvement 
19 THE COURT: Yes, 19 in her pain and the day before saying she was doing 
20 THE WITNESS: Thank you. 20 well, contraindicated? 
21 BYMR, COMSTOCK: 21 A. Itwouldbetome. lfshesaysshehas 
22 Q. Exhibit 6 is a chart note, again that 22 improvement in pain with the Methadone, and if you, aiS 
23 transcription of it came in after, after Mrs, Schmechel 23 you give Methadone, when they achieve pain level, it's · 
24 died; but it's purportedly a chart note for Tuesday 24 probably an indication to leave it at that and/or back 
25 Seotember 30th 2003; correct? 25 off at that dose. because of, aoain of the risk of ' f-CCC......===========---------t=~====="-"==:...::=,====:..:.:.:=.;:c:.,. ___ l',i 
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1 A, Yes, 
2 Q. And that's the day after, apparently, the 
3 chart note we just looked at, which was Exhibit 4? 
4 A. That's correct. 
5 Q, And it starts off to say, Mrs. Schmechel 
6 called in as instructed. In the chart note we looked at 
7 as Exhibit 4, was there any instruction for her to call 
8 that next day? 
9 A. There was nothing articulated, no, 
10 Q. It says, she was having improvement in her 
11 pain with the Methadone, And then what does Mr. Byrne 
12 do? 
13 A, He says that she said that she was laking l 0 
14 milligrams in the morning and IO milligrams in the 
15 evening, and she's decreased the Amitriptyline to 
16 50 milligrams. And he tells her to increase the dose on 
1 7 the variable dose between IO and 15 milligrams in the 
18 morning and 10 to 15 milligrams in the evening on the 
l. 9 Methadone. We will gradually taper off the 
20 Amitriptyline 1 a minimal amount of short-acting 
21 Hydrocodone for pain control and follow up with me by 
22 phone next week. 
23 Now, this to me is very conflicting. On the 
24 other note, it says, go ahead and increase the 
25 medication lo IO milligrams twice a day, And then she 
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1 taking Methadone and how it has to clear the body and 
2 how it's metabolized in the body. 
3 Q. Why is it, Mr, Keller, that you are critical 
4 of Mr, Byrne for changing her medication on that very 
5 first visit? 
6 A. l just don't think that was necessary, 
7 because of her risk factors~ her comorbidities, to 
S choose a drug that's very riskful, or at risk, or cause 
9 a lot of, can cause a lot of side effects, as Methadone. 
1 O And again, there was no emergency to do 
11 anything differently in her regimen of treatment other 
12 than to possibly increase the OxyContin dose from 
13 60 milligrams a day to 90 milligrams a day and to, 
14 possibly, to consult with Dr. Vorse, the other pain 
i: 
15 management physician that had been seeing Mrs, Schmech 
16 for six years, and consulting with her and saying, what, j 
17 what should we do differently here, since Mrs, Schmechel i 
18 has chosen to come to our clinic, because of ii 
19 convenience, that you1re not doing or have not done 
2 o then, can we discuss that? And if I were the prudent PA 
21 at that point in time working in the clinic, and my 
2 2 supervising physician was not in the clinic, and I chose 
2 3 not lo call him, l would have talked to the other 
24 specialist physician, Dr. Vorse, that did pain 
2 5 management, and to help me decide on a treatment plan 
.... . .. ' . ··•. ,~·· .· ..... ,· ... ,., •••' ., ... ,,~'-"'·•· """'"•-'"·"-'"'· , ... 
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1 for a very difficult patient. 
2 Q. You understand, from your reading of the 
3 depositions in this case, that Mr. Byrne and Dr. Dille 
4 allege that they talked about this patient on Monday? 
5 A. That's my understanding. 
6 Q. And you1re also aware, from your review of 
7 the chart notes, that there's no charting of that 
8 conversation anywhere; correct? 
9 A. None that I have seen. 
10 Q, It has been admitted by Mr. Hippler in 
11 opening statement and discussed by Dr. Dille in his 
12 deposition, that he was never informed as to the dosage 
13 that were being recommended and implemented for 
14 Mrs. Schmechel, 
15 A. Nor can I find that, no. That is correct. 
16 Q. Are you critical of Mr. Byrne in his 
17 communications with Dr. Dille? 
18 A. I am. As I said earlier, I would not have 
19 initiated this change in treatment for this complicated 
20 patient until l had talked to either Dr. Dille or to 
21 Dr. Vorse, ifl were Mr. Byrne. 
22 Q, And you are of the opinion to a reasonable 
23 degree ofprobahility that that is a violation and a 
24 
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(10:53 a.m. • Reconvene.) 
THE COURT: Thank you, sir. You may retake f 
your seat on the stand. And bring in the jury. Please, · 
rise for the jury. 
(In the presence of the Jury.) 
THE COURT: Be seated, please. 
Let the record show the jurors have returned 
to the courtroom. Cross examination for the witness. 
Ms. Duke, will you be starting this one? 
MS. DUKE: I will. Thank you, Your Honor. 
CROSS EXAMINATION 
BYMS. DUKE: 
Q. Good morning, Mr. Keller. , 
A. Good morning, Ms. Duke. How are you? , 
Q. I'm doing well. You and l met in Denver, i 
Colorado, when we took your deposition. Do you recal ·· 
that? 
A. That's correct. 
Q. I would just want to talk to you first about 
a couple of, couple of areas, Let's just get these out ·; departure of the standard of care for P As? 
25 A. I think it was an error in iudgment and I 25 1--"=----'-!:---'-""-"'"-'-'-"-""-=="'-======'---1f-"-''---"on,,._,,th"'e'-'t"'a-"bl,,e,_,a'-'n"d"-'m=ako:ec.:s::,uc,.r::ce..=thecac,tc.;Vc:,•OeeUc.,a,,_r,:.e:,,o,._r ,,,arceecenecoect_---!, 
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1 think it was below the.standard ofcare. 1 critical of these areas .. 
2 MR. COMSTOCK: Mr. Keller, thank you for you 2 First of all, you are certainly not here ' 
3 patience and withstanding my questions. I would pass 3 saying that Mrs. Schmechel was in any way drug-seeking:, 
4 you for cross examination at this point. 4 A. That is correct. She was not, that l -- ' 
THE WJTNESS: Thank you. 5 there's nothing I can find to that. 5 
6 THE COURT: Thank you, sir. I believe we'll 6 Q. And you would agree that it's very important 
7 take our morning recess. It's l 0:30, so again 7 for a patient to provide honest and accurate info1mation 
8 20 minutes. Please, don't talk about the case during 8 to their medical provider? 
9 the break. Please, rise for the jury. 9 A. It's implied, yes. 
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11 has? 
12 A. That is cmTect. 
13 Q. And you are not here saying that 
14 Mrs. Schmechel wasn't doing that; correct? 
A. I am not. 15 
16 Q. In all accounts and all regards, you believe 
1 7 that she was an honest, accurate historian? 
18 A. I do. 
19 Q. And you're certainly not here saying that 
2 o there was nothing that Mrs. Schmechel failed to tell 
21 Mr. Byrne; correct? 
22 A. Well, I don't -- l doa't know all he asked 
23 her. But from what's documented on the intake sheet and; 
24 from his notes, l would assume she relayed all the 
25 information that he asked, or was asked of her. 
... , .·:c·::··, -.. • - '-., ... , •....... • . ,,,,, .. ,,_ .• , ,., .. ····"·"•' .... " 
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1 Q. And so, and that's my question, is you're not 
2 here saying, boy, Mrs. Schmechel really left something 
3 out that she should have told Mr. Byrne; correct? 
4 A. I am not. 
5 Q. With respect to Mrs. Schmechel's ability to 
6 communicate what her medical condition was> what her 
7 treatment was, you believe she was capable of doing 
8 that? 
9 A. She seemed to be, yes. 
10 Q, And she felt that her pain was a ten out of 
11 ten; correct? 
12 A. That's what she said. 
13 MS. DUKE: Your Honor, I've talked to counsel 
14 for plaintiffs, and they have agreed to the admission of 
15 some exhibits: 2008, 200] and K, I think were admitte 
16 yesterday, 223A, 223, so I would move for their 
17 admission, 
18 MR. COMSTOCK: No objection, Your Honor. 
19 THE COURT: Those exhibits are admitted, 
20 BY MS.DUKE: 
21 Q. What I'd like to do is show you here -- fix a 
22 little focus issue. I'd like to show you the pain 
23 questionnaire. You see that? 
24 A. I do. 
25 0. This is a tvnical thin~ that natients fill 
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1 out when they come to a clinic; correct? 
2 A. That is correct. 
3 Q. And you have no reason to believe that any of 
4 the infonnation contained in this pain questionnaire by 
5 Mrs. Schmechel was inaccurate? 
6 A. I do not. 
7 THE COURT: Counsel, for our record, what is 
B that exhibit number, please? 
9 MS. DUKE: Oh, I'm sorry, Your Honor. It's 
10 2008. 
11 THE COURT: Thank you. 
12 BY MS. DUKE: 
13 Q. And if you look here on page two of the 
14 questionnaire, Mrs. Schmechel indicated that her level 
15 of pain was a ten out often; correct? 
16 A. Thal is correct. 
1 7 Q. And you're nol here stating that she was 
18 somehow being dishonest about that level of pain? 
19 A. She believed, from what she wrote, that she 
2 O had ten out of ten pain, yes. 
21 Q. And you believe that Mr. Byrne wa11ted to help 
2 2 her that day? 
23 A. Yes. 
24 Q. He had a patient in his office that was in 
25 significant pain; wouldn't you agree? 
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1 A. Yes. 
2 Q. And what he did was tried to help her? 
3 A. He did. 
4 Q. Now, there's a lot of different ways that a 
5 provider can help a patient that are all within the 
6 standard of care; correct? 
7 A. Yes. 
8 Q, Just because you might do something different 
9 doesn't mean that Mr. Byrne did something wrong; 
10 correct? 
11 A. As I stated earlier, Mr. Byrne, I believe, 
12 had an error of judgment. 
13 Q. I understand thal. But just because he did 
14 something different than you did does not mean that he 
15 did something wrong? 
16 A. I think he had an error of judgment. 
17 Q, But -- and let me •· let me just try to -- I 
18 understand you think he had an error of judgment. Bui 
19 just because --
20 A. In a generic, in a generic situationt if a 
21 practitioner treats a patient differently than I did, 
22 but we both get a good outcome, that's not wrong. 
23 However, if they treat a patient differently 
24 than I would have and the outcome is bad, maybe they di 
25 •• mavbe thev were wrono. 
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1 Q. Maybe. Right? 
2 A. Possibly. 
3 Q. You are not here telling this jury that when 
4 a bad outcome occurs that in and of itself means tl1at 
5 negligence occurred? 
6 A. !l's something that has to be investigated. 
7 Q. Sure. But you are not here telling this jury 
8 that just because a bad outcome occurs that there was 
9 negligence? 
10 A. Not always, no. 
11 Q, Let me tum to what a physician assistant can 
12 and can1t do. 
13 I just want to verify with you, you're a 
14 physician assistant? 
15 A. I am. 
J.6 Q, We talked, when 1 voir dired you during 
1 7 direct, you're not a pain management specialist? 
18 A. I am not. 
19 Q. You don't treat patients in a pain setting? 
20 A. I do not. 
21 Q, You don't manage their chronic pain? 
22 A. I do not, not in that situation, no. l do 
23 manage patients that have chronic pain but not as an 
24. expert in pain management1 no. 
25 Q. Correct. You understand that Mr, Byrne was 
13 (Pages 46 to 49) 
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1 in a pain management practice? 1 supervising physician never even sees the patients that 
2 A. r do. 2 you see; correct? 
3 Q. That he was managing people's pain? 3 A. That is correct. 
4 A. I do. 4 Q. And that's okay? 
5 Q. And that he was making decisions each and 5 A. That's okay. 




chronic pain patient? 7 respect to a cause of death type opinion, are you? 
A. r understand that, yes. s A I'm not an expert. I'm not a pathologist. I 
Q. You are certainly not agreeing with the 9 do have an opinion, though. 
10 following: 10 Q. But you agree you're not a pathologist? 
11 First of all, you agree that physician 11 A. No. 
12 assistants perform many of the same functions as medical 12 Q. You're not a toxicologist? 
13 doctors? 13 A. No. 
14 A. That's correct. We practice medicine. 14 Q. And when I took your deposition in Denver, 
15 Q. And physician assistants deliver a broad 15 Colorado, you told me you were not going to provide a, 
16 range of medical and surgical services? 16 opinion with respect to what caused Mrs. Schmechel's 
17 A. All the things you see here that we are 1 7 death? 
18 allowed to do by law in any state, ten·itory of the 18 A. At that time I did. 
19 United States, and elsewhere, is a negotiated autonomy. 19 Q. Second, you're not critical of Mr. Byrne 
2 o What that means is, is that we have autonomy of 2 o changing Mrs. Schmechel's Hydrocodone from 7 .5 
21 independent decision-making as far as deriving and being 21 miltigrams to IO milligrams, are you? 
22 able to do all those things that you see, deriving a 22 A. I am not. 
2 3 treatment plan and so forth; but we are dependent 2 3 Q. You are certainly not here saying that she 
24 practitioners, that is, that every PA is educated to 24 abused her Hydrocodone, are you? 
2 5 this knowledee in every PA progr.~!"=tl~1a~t~e~x1~· s~ts~t~o~da~,v~··-l+2_5 __ A~. _N=o~t ~th~a~t ~l ~"a~n~--~n~o~t~b~>V~a~n~iv_i~n~d~ic~a~ti~on~th~a~t----i, 
Page 51 
1 was. Mr. Byrne was. We all are. That when you reach a 
2 point of where you're unsure or the complication of a 
3 case or patient is beyond your scope, then that's a 
4 point in time that you need to consult with your 
5 supervising physician and/or refer to a specialist in a 
6 field, a consultant. 
7 Q. And thank you for that, 
8 A. And that's the same thing for physicians, 
9 too, in their expertise. 
10 Q. And thank you for that, Mr. Keller. 
11 When you are unsure1 as a physician assistant 
12 or as a physician, that's a time when you need to go lo 
13 talk to somebody? 
14 A. That is correct. 
15 Q. But with respect to what I have up there, a 
J. 6 physician assistant, taking medical histories, 
17 conducting physical examinations, prescribing 
18 medications, counseling and educating patients, 
19 monitoring patients 1 ordering diagnostic tests, 
20 perfonning minor surgery, that's all within the scope of 
21 a physician assistanCs practice; correct? 
22 A. Their practice and their education, yes. 
23 Q. You yourself have a supervising physician? 
24 A. I do. 
25 Q. And there are times, many times, where your 
... 



























I have researched, no. 
Q. There is absolutely no evidence of that; 
correct? 
A. None that l can find. 
Q. You're not critical that Methadone was used? 
A. That was a choice he made. As l said 
earlier, I would not have made that choice; but since he 
did, he used it. 
Q. Sure. And it was not a breach of the 
standard of care for him to use Methadone; correct? 
Just the Methadone in and of itself. 
A. From my understanding, in his practice with 
Dr. Dille, that they use Methadone in substitution for 
the other long-acting opioids such as OxyContin, yes, 
that was part of their practice. 
Q. And that was within the standard of care to 
do? 
A. It was in their standard of care, their 
standard of care. 
Q. You agree that most practitioners are not 
experts in the pharmacokinetics of Methadone, including 
-- or excuse me -- the pharmacokinetics -- pardon me. 
I'm going to start that over. 
You agree that most practitioners are not 
expem in the pham1acokinetics of medicines, including 
•.... ,·:. .• , •. ,.,, •. -,,,<t.-, .. - ._, ... ,. ....... """"'·'""""' ''·"" ,-- .. --.-· .. .---- .. , .. ,,,, .. , .. 
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A. Without specific training in that area, no. 
Q. Right. That's what you have Phann-Ds for? 
A. That's correct. 
Q. That's what you have phannacists for? 
A. That's correct. 
Q. You yourself, as a practitioner, acknowledge 
that you're not familiar with the pharmacokinetics of 





A. I1m familiar. rm not an expert in them. 
Q. Correct. You're familiar with the basics? 
A. Yes. 
Q. But not the in-and-out details? 
14 A. l'm not an expert in them. l'm familiar with 
15 them, yes. 
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1 researched and read about it, that BID is not 
2 traditional, that it should be more than -- at least 
3 three times a day and not twice a day. 
4 Q. And as you just stated for the jury"- let me 
5 just make sure I understood this correctly -- you just 
6 stated to the jury that you are not an expert in 
7 Methadone, are you'? 
8 A. I said that from the get-go. I'm not a pain 
9 management specialist, no. 
10 Q. If! could have the deposition of Mr. Keller 
11 published, Your Honor. 
12 
13 
MR. HIPPLER: May l approach? 
THE COURT: Yes. 
14 MS. DUKE: Thank you. 
15 BY MS. DUKE: 
16 Q. And you're not expecting physician assistants 16 Q. I also understand you're not critical of 
1 7 or physicians to have the knowledge of a Pharm-D or a 17 Mr. Byrne starting Mrs. Schmechel on 15 milligrams two 
18 phannacist in that regard with respect to the 1B times a day? 
19 phannacokinetics or phannacodynamics of medicine? 19 A. And I said that. But what you didn't ask me, 
20 A. Not unless they were a Phann-Dor a 20 and Jet me clarify that, as I said earlier, I have no 
21 pharmacist before they went to PA school or medical 21 problems with her, him starting her at, at a maximum 
22 school. 22 dose of30 milligrams a day. The concern I have with 
23 
24 
Q. Okay. 23 it, and you didn't ask me that in the deposition, was 
A. And the only reason l say that is, one of our 24 that, how long it takes to get to that dose. That's --
25 ~s~e~co~n~d~-~x~ea~r.0s~ru~d~e~n~ts~i~s~a~P~h~a~rm=-D=·-------~2~5=-~tl1~a~t·s~t~h~e_--_w=h~en=h~o~w'-"'lo~n=•it~t~a~ke~s~t~o~r~am~,=nfu~a~t~d~o~se~,---1; 
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1 Q. Okay. You are also not critical of 
2 Mr. Byrne's determination that he would dose 
3 Mrs. Schmechel two times a day with respect to the 
4 Methadone; correct? 
5 A. To my understanding, the BlD dosing, or the· 
6 twice-a-day dosing, is not traditional for Methadone. 
7 Him doing that, I would assume, is to keep the amount of 
8 Methadone at a certain level over time. Whether it was 
9 efficacious ornot over time, I don't know. But that 
1 O was his choice, his decision; and again, that would, 
11 from my understanding, from what he said and so forth, 
12 fuat was what evidently was done in his practice with 
13 Dr. Dille, so that's their standard of practice. 
14 Q. And in fact, when we took your deposition in 
15 Denver, you agreed that a twice-a-day dosing actually 
16 helps a patient be more compliant than multiple other 
1 7 times a day dosing? 
18 A. Well, yeah. And what -- and that -- what was 
19 referenced to is all medication, not specifically 
20 Methadone, that the more doses a patient has to take 
21 over a day of a medication can reduce the compliance of 
22 a patient taking that medication for the time that they 
23 need to take it, whether it be three days, seven days, 
24 or ten days, in taking that medication. And again, I'm 
25 no expert in giving Methadone; but from what I have 
.,.,,,·,-",';·,·. 
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1 to ramp up to that dose. Okay? And you didn't ask me 
2 that in the deposition, so I want to clarify that. 
3 Q, You're right. I didn't ask that in your 
4 deposition. But when I asked you in your deposition, I 
5 said, as I understand it, you are not critical of 
6 Mr. Byrne having started her, started her, on 
7 15 milligrams twice a day; correct? 
8 A. And that was the tenn -- well, that was -· 
9 and l said that, as l said that at the time. But you 
1 O didn't ask me about getting there. You just asked me 
11 that blank statement. I said, no, I'm not critical of 
12 that, because of, as we discussed in the deposition and 
13 was discussed yesterday and will be discussed later, 
14 about how the scaling of it, how you do it, which is in 
15 controversy, but how you decrease and start the amount 
16 of, the percentage of, Methadone in equivalent to an 
17 OxyContin or anything of that, anofuer long-acting 
18 opioid, yes; but how you get there is a whole different 
19 story. 
2 o Q. But the way that you would convert someone 
21 from OxyContin to Methadone, would be what you 
22 referenced as a 30 percent to 50 percent conversion. Do 
2 3 you recall that testimony in your deposition? 
24 A. That is correct. ff! were to do that, tl1at 
2 5 is correct. 
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1 Q. If you were to do that, that's what you would 
2 do? 
3 A. Uh-huh. Over time. Over time, 
4 Q. Okay. 
5 A, Over a long period of time, i.e., a week or 
6 more, or less. 
7 Q. That's not something that you said in your 
8 deposition, is it? 
9 A. Oh, yes, Ma'am, it is. l read my deposition 
1 o to make sure that I said that; and yes, Ma'am, I did. 
11 Q. Well, let's go ahead and look then at page 73 
12 of your deposition. 
13 A. Is that at the top right of each page? 
14 Q. It is, sir. 
15 A. Okay, 
16 Q. Mr. Keller, are you there? 
l 7 A I'm there. I'm here. 
18 Q. Okay, August 8, 2007, is when I took your 
19 deposition; correct? 
2 o A. That's correc!. 
21 Q. That was in Denver, Colorado? 
22 A. Yes, Ma'am. 
23 Q. You were in front of a court reporter like 
24 you are today? 
25 A. Yes. Ma'am. Lovelv neriod of time. Yes. 
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1 Ma'am. 
2 Q. Excuse me? 
3 A. Lovely period of lime, Yes, Ma'am. Thank 
4 you, 
5 Q. The deposition? 
6 A. Oh, yeah, 
7 Q. Okay. 
8 A. Yeah, I went to the dentist after that, just 
9 so I could have some more pain. 
10 Q, Well, I wonder what you're going to do after 
11 today then? 
12 A. The colonoscopy is coming up soon. 
13 Q. Perfect. And in that deposition, you swore 
14 to tell the truth, the whole truth, and nothing but the 
15 truth,just like you did here today? 
16 A. Yes, Ma'am. 
1 7 Q. And l asked you lhe following question, line 
18 19: As I understand it, you are not critical of 
19 Mr. Byrne having started heron 15 milligrams twice a 
2 0 day; correct? 
2 l A. I'm reading. Yes, Ma1am, you're correct, 
2 2 what I said. 
23 Q, Answer, no. lfyou use the 50 percent rule, 
24 no, I'm not ciitical of that. 15 milligrams twice a day 
25 for a total of 30, Whether he did it IO milligrams 
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1 three times a day or whether he started at a more 
2 conservative dose of 5 milligrams three times a day, I j 
~ 
3 don't have a problem with that. As I mentioned, there's ;,:.· 
4 opinions about whether to do it twice a day or to do it 
5 three times a day, I think for his mindset, and again 
6 I'm assuming that since she was already on OxyConlin 
7 twice a day, then it is just easier to supplement and 
8 keep the Methadone at twice a day, because patients are 
9 usually more compliant taking medications once or twice 
10 a day than they are taking something three or four times 
11 a day. So, no, I have no problems in that dosing, no. 
12 Did l read tl1at correctly? 
13 A. You read it correctly, and that's what l 
14 said. And to qualify, I say that there was nothing in 
15 what you just read or is in this deposition that you 
16 asked me how long, when would l have increased to that 
1 7 dose. Tiiat is correct. 
18 Q. Right, because I asked you tha.t, ifhe had 
19 started at it, you would have been okay with that. 
2 o That's what that says; correct? 
21 A .. No, I'm talking about the dose, the dose 
22 that, the dose that you achieve. That's what l 
2 3 understood you to ask me was, getting to that · . 
24 30-milligram dose. I had no problem in him having her 
25 at a maximum dose of 30 millirrrams. But there was no 
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1 discussion, arid you didn't ask me, about how long it 
2 would lake him to get to that dose. That's my concem. 
3 That's my qualifier on that. 
4 Q. And you certainly didn't qualify it in that 
5 answer that l just read to you, did you? 
6 A. Because at that point in time, I think you 
7 were asking me other things about -- I think this came 
8 out, talking about a conversation with Mr. Rambow or 
9 something about specifics of that I don't-- that l 
10 recollect; and it just was not a part of the 
11 conversation we were having at that point in time. 
12 You know, again, that was two months ago. 
13 I'm just giving you my recollection at that time of how 
14 I answered the question and the way that you asked me, 
15 specifically, did I have a problem. No, l didn't have a 
16 problem with that dose, but I do have u problem -- I'm 
17 sorry. l don't have a problem with that dose, dosage of 
18 the Methadone, but I do have a problem of how long it 
19 takes to get there. 
2 o Q. You're also not here testifying that it was a 
21 breach of the standard of care to start Mrs. Schmechel's 
2 2 treatment on a Friday; correct? 
23 A. As I said, I think it's an error in judgment, 
24 not a breach of standard of care, for that clinic, no. 
25 Q. Well, when you're saying, for that clinic, 
• •,• • ,
0
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1 you've testified that you familiarized yourself with the 
2 standard of care for Twin Falls, Idaho? 
3 A. Sure. 
4 Q, Correct? 
5 A. Sure. 
6 Q, ft's no different than in Denver? 
7 A. No. We all, all practitioners, you know, in 
8 starting a care for a new patient on a Friday is not the 
9 optimum; but certainly, there are situations where you 
10 have to. So, no, it's not a breach of the standard of 
11 care. It's not an ideal situation, particularly for a 
12 patient like Mrs. Schmechel. 
13 Q, So you would agree with that statement, that 
14 it is not a breach of the standard of care to change her 
15 medications on a Friday? 
16 A. No. No. 
17 Q. You would agree with that; correct? 
18 A. Yes, I agree with that. 
19 Q, As I understand it, you have some criticisms 
20 with respect to not obtaining Dr. Vorse's records? 
21 A. I do. 
22 Q, But again, with respect to that, in your 
23 deposition you've stated that is not a breach of the 
24 standard of care? 
25 A. No. That's a decision tl,at a practitioner 
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1 makes. That's not a breach of the stan&rd of care, to 
2 my knowledge, As I've testified, in my opinion, it was 
3 an error of judgment. 
4 Q.. There's no rule that says you need to obtain 
5 those records? 
6 A, No, 
7 Q. A practitioner needs to use his or her 
8 medical judgment? 
9 A. Now, wait, wait a minute. Hold·· say that 
1 o again to me. I'm sorry, 
11 Q. There is no rule that says you need 10 obtain 
12 the prior treater's records; correct? 
13 A. No. 
14 Q. And with respect to what you reviewed 
15 regarding Dr. Vorse, we indicated it's not a breach of 
16 the standard of care not to get her records. You just 
1 7 testified to that. Second, that nothing in what you 
18 reviewed from Dr. Vorse's records would have or should 
19 have changed Mr. Byrne's treatment of Mrs. Schmechel; 
20 con-ect? 
21 A. Again, as I said earlier, ifl were him, if! 
22 were the prudent PA at that point in time, and I were 
23 Mr. Byrne, I would have contacted Dr. Vorse about her 
24 care, of why, of how I could do something different than 
25 she did for the last six years on this Friday, to make 
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I\ 
Mrs. Schmechel feel better. a: 
And as I said earlier, I would have talked to j 
her or at least obtained the records before I would have l 
initiated the change in any treatment for lier, other ! 
than possibly increasing the dose of her OxyContin on ;i 
that Friday morning. 
But as far as what you have up there, no, 
that's not, that's not a •· there's •• whether or not it ;: 
was in her records of what would have changed his care i 
I don't know. He didn't have her records to review, so · 
I don't know what his opinion would have been or his ' 
decision would have been if he had those records in 
hand. And he didn't. t 
Q. You weren't aware, at the time of your / 
deposition, of records that Mr. Byrne had obtained, wer '. 
you, from prior physicians? i 
A. Only by what was in his deposition. ; 
'l 
Q. You sure didn't know, at the time of your j 
deposition, that he had actually contacted Dr. Verst, 
l' who was Mrs. Schmechel's orthopedic specialist, lo , 
obtain records from Dr. Verst; correct? :i 
A. I think you showed me that document when r , 
was, during the deposition, if I remember. ! 
Q. It's something I had to show you; right? , 
A. I honestlv l believe that Mr. Foster showed ' 
Page 65 ). 
~ 
1 me a copy of that in our meeting before we did the 
2 deposition, is the first time I saw it, 
3 Q. Let's go ahead and tum to page 64 of your 
4 deposition. 
5 A. Okay, 
6 Q. Okay, I'm going to start reading on line 21: 
7 As I understand it, you're not aware that he in fact 
8 received those records from the orthopedic surgeon? 
9 And your answer was: No, not that I am aware 
10 of? 
11 Did I read that accurately? 
12 A. Yeah, that's correct. And what I meant by 
13 that, I didn't have them in hand. I had never seen them 
14 until that day, 
15 Q, So you would agree that Mr. Byrne did obtain 
16 some prior treatment records? 
1 7 A. Yeah. My only question is, why didn't he get 
18 Dr. Verse's, too? 
19 Q. I understand that. But you're certainly not 
20 critical of him obtaining Dr. Verst1s records, are you? 
21 A. J would. As I said earlier, l think it was 
2 2 prudent for him to have done that, and also to have 
2 3 obtained records from Dr. Harris and Dr. Vorse, That 
24 would have been more prudent. 
25 Q. And actually, with respect to Dr. Harris, you 
....... , ... ,,.,., .. , ... ' ......... _,,.... -··· ... "·''" ....•..•..... , ... ,, . ., .. ,.;, 
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1 actually said that Mr. Byrne not obtaining Dr. Harris's 1 to be here testifying that these are the Methadone 
2 records, that's not a breach of the standard of care? 2 pills. So can you assume that with me here today? 
3 A. Not a breach of the standard of care. Just 3 A f'll assume that. 
4 not something [ would have chosen to do. 4 Q. l assume you haven't seen Exhibit 233A. 
Q. You yourself have not even read Dr. Harris's 5 A. I've never seen that, no, Ma'am, not until 5 
6 records, have you? 6 today. 
7 A. No, Ma'am. Excuse me. No, Ma'am. 7 Q. And you can see that there are a number of 
8 The only records I read were tl1ose of the B pills tliat are whole. Do you see that? 
9 clinic that was provided and also Dr. Vorse, V-O-R-S-E 9 A. Yes. 
10 Not Verst, not the orthopod, the pain practitioner, 10 Q. And you can see that there are a number of ! 
11 Q. You have never yourself prescribed Methadone 11 pills that are halfed? , 
12 have you? 12 A. Yes. .l 
A. No, Ma'am. 13 Q. So it looks like Mrs. Schmechel was following i 13 
14 
15 
Q. You never treated anyone -- 14 what she was told to do and to half her pills; correct? '. 
A. No. 15 A. l can assume that. 
16 Q. -- that was on chronic Methadone for pain? 16 Q. Now, with respect to the history and physical 1 
A. No, Ma'am, not to my knowledge. 1 7 that Mr. Byrne dictated, and the history, you k.now, his '· 17 
18 Q. You've never converted anyone from OxyConti 18 handwritten notes in his chart-- ) 
19 to Methadone? 19 A. Yes. L 
20 A. If I've never prescribed it, I've never 2 o Q. -- not the handwritter1 note that he gave her, 
21 converted it. No, Ma'am. 21 but the notes in his chart, those aren't documents that ' 
22 Q. In fact, before you were hired in this case, 22 Mrs. Schmechel would have seen; correct? 
23 you didn't know much about Methadone. You had to 23 A. No. 
24 educate yourself about Methadone in order to be an 24 Q. And if we turn to some exhibits that 
2 5 ex _ert in this case· correct? 2 5 Mr. Comstock had oone throuob with vou. -- this is i1 
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1 A. I had to get more, more acutely aware of 1 
2 Methadone. l had some working knowledge of Methadone 2 
3 because of the past history of Methadone that was -- but 3 
4 nothing·· but I had to get more acutely aware of how 4 
5 it's used today, yes, and how it was used in 2003, yes. 5 
6 Q. 1 want to talk to you real quick about the 6 
7 instructions that you were commenting on with respect to 7 
8 what Mrs. Schmechel and Mr. Byrne discussed. 8 
9 At the time of your deposition, on 9 
10 October 8th of 2007, you had no idea what Mr. Byrne ha, 1 o 
11 told Mrs. Schmechel with respect to her pain medication 11 
12 change on that Friday, September 26th; con-ect, sir? 12 
13 A. Only what he testified in his deposition. 13 
14 Q. And you knew that he gave her some J.4 
15 handwritten notes? 15 
16 A. I did. 16 
17 Q. And you talked about those with Mr. Comstock? 1 7 
18 A. 1 did. 18 
19 Q. You also talked about a medication sheet, and 19 
2 o let me find that here real quick. 2 o 
21 Let me go ahead and pull up 223A, which has 21 
22 been admitted. These are -- this is a picture of the 22 
2 3 Methadone tablets that lhe lawyers in this case look. 2 3 
24 This was at the coroner's office on September 7th, 2007. 24 
25 And I'll represent to you that Shaiyenne Anton is going 25 
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Defense Exhibit 200J, which has been admitted> and in t 
the jury notebook that's Exhibit Number 4. And based on[ 
what's stated in that note, this is the first time, as i 
you understand it, that Mr. Byrne spoke with i.: 
Mrs. Schmechel; correct? After seeing her on the 26th? ;. 
A, To my understanding, that's correct. \ 
Q. And based on this note, it looks like :' 
Mrs. Schmechel was following what Mr. Byrne had aske .: 
her to do; corre~t? ;: 
A, That's an assumption. '<' 
Q. Sure. But it looks like she had started on < 
the 5 milligrams as instructed in his office and that he \' 
went ahead and okayed her on what we now know is t 
September 28th, not September 29th, to go ahead and i 
increase up to the IO milligrams. Do you see that? ; 
A. That's an assumption. !fl were writing that ' 
note, however, I would have stated that I discussed -l 
dosage with the patient, that she is currently taking 
this amount, and I've advised her to take the amount 
that he articulated there in his note. 
And so l can only assume, as you said) and we 1 
all know about how you break down the word assume, th 't 
she was on a lower dose at tha( point in time; but · 
there'8 nothing that documents that she was, other than 
that' assmnption. 
18 (Pages 66 to 69) 
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1 Q, But you would agree that, with it stating, I 
2 advised her to go ahead and increase her Methadone to l ( 
3 milligrams at bedtime and l O milligrams at daytime, that 
4 tells you that she was taking a lower dose prior to 
5 talking to him on the 28th; correct? 
6 A. Again, l assume that is true. 
7 Q, And the same would be the case, then, if we 
8 tum to Exhibit 200K, which in your juror notebooks is 
9 Exhibit Number 6. Wiggly mouse here. 
10 And again, in this note, Mr, Byrne states, 
11 advised her to titrate the dose on a variable dose 
12 between 10 and 15 milligrams a.m,, and 10 and 15 
13 milligrams p.m. on the Methadone; correct? 
14 A. That1s what is written. 
15 Q, And the sentence in front of that says, she 
16 is taking 10 milligrams a,m., 15 milligrams p.m.? 
17 A. And how did she get to that J 5? He didn't 
18 tell her to take 15. He told her to take JO twice a 
19 day: And that's confusing. 
20 Q, l understand, It's certainly possible he 
21 didn't -- she didn't follow his instructions; correct? 
22 A, It's also, that he did not give her clear 
23 instructions of how to take the medication. 
24 Q, I understand that that's your position, sir. 
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REDIRECT EXAMINA TlON 
BY MR. COMSTOCK: 
Q. Mr. Keller, just one last question. 
Page 72 : 
Based on all the cross examination and the 
questions that were put to you and the answers that you . 
gave, have you altered or changed or in any way modifie<, 
the opinions that you hold to a medical degree of i 
certainty and probability that Mr. Byrne violated the ,, 
standard of care? \: 
A. My opinion is the same. l believe he had , 
' error in judgment, and he went below the standard of ;
care in treating Mrs. Schmechel. , 
MR. COMSTOCK: Thank you. Those are all the\ 
questions ! have. · 
THE COURT: Thank you. Sir, you may step 
down. Is this witness excused? 
MR. FOSTER: Yes, Your Honor. 
MR. COMSTOCK: Yes, Your Honor. 
MS. DUKE: Yes, Your Honor. 
MR. HIPPLER: Yes, Your Honor. 




25 But m _ guestion was: It's certainly_nossible that she 25 ="'-"-=='----+=------------------4" 
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1 did not follow his instructions; correct? 
2 A, That's an assumption. 
3 Q, [t's a possibility? 
4 A. It's an assumption. 
s MS. DUKE: Your Honor, if! can have a moment 
6 just to look at my notes real quick, and I'll let you 
7 know if l'm done. 






THE COURT: Thank you. 
MR. DUKE: Thank you, Mr. Keller. 
THE WITNESS: Thank you, Ms. Duke. 
THE COURT: Mr. Hippler, any cross exam? 
14 MR. HIPPLER: 1 think Ms. Duke covered it 
15 well enough for me to not take any more time. 
16 THE COURT: All right. Thank you. Redirect, 
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WEDNESDAY, OCTOBER 17, 2007, 
THERON WARD JUDICIAL BUILDING, 
425 SHOSHONE STREET NORTH, TWIN FALLS 
COUNTY, TWIN FALLS, !DAI-IO. 
********* 
STEPHEN PATRJCK LORDON, M.D. 
produced as a witness, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FOSTER: 
Q. Hi, Dr. Lordon. Before wc get started, the 
last time we talked, you indicated there was something 
that you wanted me to tell the jury. I think )'II just 
let you tell them, and then we'll get started. 
A. Okay. I think there are basically two things 
I wanted lo tell them. One is that I have stuttered 
ever since I can remember1 okay, probably since age two 
and three; and I've learned to deal with it, and I'm 
very relaxed with it, and sometimes it comes out, its 
ugly head, and sometimes l do just fine. Doesn't mean 
that I'm particularly nervous or anxious. It just comes 
Testimony of Dr. Lordon 
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l out. 
2 And the other thing I wanted to say is that 
3 this is the first time that I have ever done something 
4 like this before and, please, bear with me. 
5 Q. Okay. Dr. Lordon, you're a medical doctor? 
6 A. Correct. 
7 Q. You practice in Salt Lake City? 
B A. Actually in Murray, Utah, which is a suburb 
9 of Salt Lake City, 
10 Q. And you're an anesthesiologist pain 
11 management expert; correct? 
12 A. Correct. 
13 Q. And you have been -- first of all, I'll go 
14 back to your education. You've got a degree in, I'm 
15 assuming, some kind of science at U.C, Davis in 19787 
16 A. lt was a bachelor or science in biochemistry 
l 7 in 1978, and I graduated with honors. 
18 (Discussion held off the record.) 
19 THE WITNESS: My name is actually Stephen 
20 with a P-H, middle name is Patrick, last name is Lorden, 
21 L-O-R-D-O-N. 
22 MR. FOSTER: Sorry about that. Okay, 
· 23 BY MR. FOSTER: 
24 Q. And then in, after graduating from U.C. Davis 
2 5 in '78 and '79 and '80, you started a graduate program 
Page 5 
l in pharmacology at the University of Washington; 
2 correct? 
3 A. That is correct. 
4 Q. And then you left that and went to the 
5 Chicago Medical School, graduated from there in 1984? 
6 A. Correct. 
7 Q. Then you did two years of a family practice 
8 residency. I'm sorry. l got to get out of your way. 
9 I'm going to be in your way part of the time, but sorry 
10 about that. 
11 Then you did a family practice residency. 
12 And then you went -- you decided to become an 
13 anesthesiologist and went to the University of Utah in 
14 '86 to '89, and then went into the private practice of 
15 anesthesiology in the Salt Lake City area; correct? 
16 A. 11rnt is almost all correct. The family 
17 practice I completed two out of the three years. 
18 Q. Okay. Decided you wanted to be an 
19 anesthesiologist? 
20 A. Exactly. In my, beginning ofmy second year, 
21 I decided 1 wanted to do anesthesia instead. 
22 Q. And then you practiced anesthesiology from 
23 '89 to '93 in the Salt Lake area; correct? 
24 A. Co1Tect. I worked for one of the HM Os, 
25 called Family Health Plan. 
. '.,' .. ,., .. ,.,-,-.~,;v,·.,: .. :.,- .. -.. ,. •. ., .. .,,,, ... ,., .... , ... , · •........ , 
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1 Q. And then in '93, I guess, is when you decided 
2 to go into pain management, and you went back to the 
Page 8 
1 OxyContin, Methadone, Hydroeodone, those sorts of drugs 
2 correct? 
3 University of Utah and took a pain management 
4 fellowship; correct? 
5 A. That is correct. 
6 Q. And then you were at the University of Utah 
7 until 2002. Am I right about that? 
8 A. That is correct, March of 2002. 
9 Q. Just very briefly tell us, toward the end of 
10 your stay at the University of Utah, what you were 
11 doing. 
3 A. All these drugs, correct. 
4 Q. You've had extensive experience with those 
5 drugs, rm assuming? 
6 A. More than most physicians, because I 
7 completed a year of graduate work, Ph.D. work, in 
8 pham,acology at the University of Washington. 
9 Q. And I'm assuming you also got a lot of this 
10 training al the University of Utah? 
ll A. At the University of Utah, loo, correct, and 
12 also in my pain fellowship. 
13 Q. Now, you have at present at your office in 
12 A. I was a clinical assistant professor; and two 
13 to three days a week I would evaluate patients along 
14 with other fellows that I trained, anesthesia residents 
15 who were required to rotate a month through the chronic 
16 pain program, teaching medical students, pharmacology 
17 students about pain management, 
14 MlllTay, you have two physician assistants who you work 
15 with; con-ect? 
16 A. That is correct. 
1 7 Q. And back in 2003, I think you had one PA and 
18 I don't remember the exact dates·· it's on 
19 my CV •. but in the mid '90s through 2002, l was the 
2 O associate medical director of the pain clinic, and I was 
21 actually, from l 995 to 2002 in charge of the pain 
22 rehabilitation program which is a 4-week partially 
18 maybe one nurse practitioner or something like that? 
19 A. I think we had -· I was at St. Mark's a( the 
2 O time in 2003, and we had one nurse practitioner. I 
21 don't think we had a PA al that time. 
2 2 Q. Did the nurse practitioner basically have the 
23 inpatient, partially outpatient program, to rehabilitate 
24 patients having chronic pain, 
2 3 same duties as a PA in the way that you work with them? 
2 4 A. Yes. There was no difference. 
25 Q. And then in 2002 you started a private 25 Q. And the PAs that you work with now, you're 
Page 7 Page 9 
1 practice? Or you went back out into ptivate practice; 1 their supervising physician; correct? 
2 right? 2 A. That is correct. 
3 A. Yes. l was offered a position at St. Mark's 3 Q. Now, then, I wan! to go to a little different 
4 Hospital with some other colleagues of mine, actually 4 area, in terms of foundation for your opinions. 
5 two of my students and another colleague of mine, and to 5 We've gone through who you are and what you 
6 join their practice. I was there for two years. And 6 do, so I won't go through that again. You have, at my 
7 then I decided in 2004 to open up my own practice where 7 request, at our request, you have reviewed the medical 
8 l currently am now. 8 records involved in the care and treatment of Rosalie 
9 Q. Okay. And that's Summit Pain Management? 9 Sehmechel; correct? 
10 .A. That is Summit Pain Management, in Murray, 10 A. That is correct. 
11 Utah. 
12 Q. Okay. And I'm going to ask you how much you 
13 charge an hour, and then l want you to explain it. 
11 Q. Including the medical records of the'Southem 
12 Idaho Pain Institute? 
13 A. Correct. 
14 You charge $900 an hour for work on the case; 14 Q. You've reviewed some records of Dr. Vorse, 
15 corre<:t? 15 the previous pain management physician? 
16 A. That is correct. 16 A. Correct. 
17 Q. Why do you do that? 17 Q. You've reviewed some records of Dr. Harris? 
18 A. Because I have I 2 employees. I see anywhere 18 A. Correct. 
19 between seven and nine hundred patients per month. I'm 19 Q. You1ve reviewed the record that Dr. Verst 
20 a very high overhead, and I wish l didn't have to charge 20 sent to Mr. Byrne? 
21 so much, but that's basically whal I have to charge in 21 A. That is correct. 
2 2 order just to break even, believe it or not. 2 2 Q. You've reviewed the depositions of all the 
23 Q. Have you, since you went into your pain 23 people who are involved in the case, including 
24 management fellowship in '93, you've been involved in 24 Dr. Dille, Mr. Byrne, the Sehmeehel family, Dr. Vorse, 
25 the prescriptio~ ?f the dni_g: we'v~ ~~en talking.~~?~[' 2 5 Dr, J::a_r_ri:, ~ll o~thosepe?ple; "~'.'e~'.? . 
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1 A. Yes, J have. 
2 Q. You've reviewed Dr. Lipman1s deposition? 
3 A. Yes, I have. 
4 Q. You've reviewed Dr. Groben's deposition, the 
5 pathologist? 
6 A. Yes, l have. 
7 Q. In addition to that, you have also reviewed 
8 the rules and regulations of the State of Idaho 
9 pertaining to activities of physician assistants; 
10 correct? 
11 A. Yes, I have. 
12 Q. And you've also reviewed the delegation of 
13 services agreement that was in effect at Southern Idaho 
14 Pain lnstit-ute between Dr. Dille and Mr. Byrne; correct? 
15 A. That is correct. 
16 Q. In addition to that, you have talked to two 
1 7 health care providers in Idaho; correct? 
18 A. That is correcl. 
19 Q. And you have talked to an anesthesiologist 
2 O pain management specialist in Lewiston, Idaho 1 named 
21 Craig Flinders; correct? 
22 A. That is correct. 
23 Q, And in that conversation he indicated to you 
24 that he was a member of the Idaho Pain Society which is 
25 an offshoot of the American Society of Pain Physicians; 
Page n 
1 correct? 
2 A. Correct. 
3 Q, And he indicated to you during the 
4 conversation that, over his years of practice in Idaho, 
5 he had had occasion to speak with others in his 
6 specialty regarding subjects of pain management, and 
7 that included individuals who practiced in southeast 
8 Idaho; correct? 
9 A. That is my understanding, correct. 
10 Q. And you discussed with Dr. Flinders in 
11 general a patient like Rosalie Schmechel, who had 
12 obstructive sleep apnea and was being treated with CPAP; 
13 correct? 
14 A. That is cmTect. 
15 Q, And you talked about a patient like a 60-year 
16 old woman who's overweight and n smoker with obstructiv 
17 sleep apnea; con-ect? 
18 A. That is correct. 
19 Q, You discussed, also, how, when, and why to 
20 switch a chronic pain patient from OxyContin to 
21 Methadone; is that con-ect? 
22 A. That is correct. 
23 Q. And you've discussed the information a 
24 practitioner would in need making such a switch; 
25 correct? 
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A. That is correct. 
Q. And you discussed with him the standard of 
care, as he understood it to be in Idaho, for a pain 
management provider such as a PA or such as Dr. Dille, 
in managing a chronic pain patient in September and 
October of2003; correct? 
A. Thal is cotrect. 
Q. You also discussed the supervising 
9 physician's role visMa~vis. or with respect to, the 
1 o physician assistant in such a situation; con·ect? 
11 A. That is correct. 
12 Q. And you discussed things like taking a 
13 medical history, getting past medical records, options 
14 for treatment, those sorts of things; co,rect? 
15 A. That is correct. 
16 Q, And you discussed with him properties of 
1 7 Methadone, things like dosage, titration, monitoring, 
18 education of patients, those sorts of things, too; 
19 conect? 
20 A. That is correct. 
21 Q. In addition lo Dr. Flinders, you also talked 
2 2 to a PA from Pocatello named David Martin; correct? 




























Q, And you understand that David Martin is an 




Q, And you also understood that Dr. Martin had 
been practicing as a PA in Idaho since 1980; correct? 
A. Yes. 
Q. And that he had practiced in Challis and 
Salmon and then moved to Pocatello and is now not only ; 
an instructor at !SU but he also works at a clinic in · 
Pocatello; correct? 
A. That is correct. 
Q. And you understand from that conversation 
that, because Mr. Martin worked in rural areas of Idaho, 
he had experience in treating chronic pain patients with 
long-acting and short-acting narcotic medications; 
correct? 
A. Yes. 
Q, And in your conversation with Mr. Martin, he 
indicated to you that, because he's a member of the 
Idaho Academy of Physicians Assistants, that he had had 
conversations with other physician assistants practicing 
in southeast Idaho; correct? 
A. Yeah. 
Q. About issues of pain management and all 
aspects ofbeing a PA practitioner? 
A. That is correct 
0. And you spoke with him specifically about 
4 (Pages 10 to 13) 
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l September and October of 2003; correct? 1 Q, Now, then, I want to go to your opinions, 
2 
3 
A, Yes. 2 And at some point I'm going to get in the jury's way. 
Q. And you also discussed with him the concept 3 l'm going to try and get in their way and get out of 
4 that in September and October of 2003, in southeast 4 their way, but somebody may have to yell at me at some ! 
5 Idaho, no matter whether il was the physician or the PA 5 point, 
6 who prescribed the pain medications, they would both be 6 First of all, with regard to all of the 
7 held to the same standard; correct? 7 opinions that you are going to express, can we agree 
8 A. Yes, B that, with regard to those opinions, you hold those j 
Q. And why is that? 9 opinions to a reasonable degree of medical probability? /: 9 
10 A. You'retreatingapatient. Yourpatientis 10 A. Yes,ldo. ; 
11 not going to be able to differentiate treatment-wise, 11 Q. First ofall,just in your own words, explain 
12 and basically, you need to do whatever's right. And 12 to me what you think are the important facts of the 
13 regarding a particular medication or treatment, whatever 13 Rosalie Schmechel situation as it presented itself and 
14 it is, you should know the benefits, the 1isks, the 14 as it unfolded, up to and including September 26th, of 
15 alternatives to that treatment. 15 1903 -· 2003? 
16 Q. · Based upon those two conversations, and also 16 A. Okay. When I first reviewed this case, the 
1 7 based upon your background, training, and experience, d, 1 7 -- my initial impression was, is that the initial 
18 you have an opinion regarding whether or not, in 18 evaluation was inadequate, There was not mention of 
19 September and October of 2003, there were any deviation~l9 efficacy of pain medications, Okay. There was not any /: 
2 o between the standard of care as you knew it to be and as 2 0 mention of directly asking her if there were any adverse I 
21 you practiced it in Salt Lake City and the standard of 21 side effects, if there was any abuse going on, and their ) 
22 care in this area ofldaho? 22 overall effect on function. And there was very little, 
23 A. I'm not aware of any -- 23 if I recall, no assessment regarding her overall 
MR. HIPPLER; Objection, Your Honor, 24 emotional state. 








MR. HIPPLER: Foundation. 1 
THE COURT: Do you wish to be heard? 2 
MR. HIPPLER; I don't believe adequate 3 
4 foundation regarding local standard of care has been 4 
5 developed, 5 
6 THE COURT: Counsel, I am going to overrule 6 
7 the objection on the basis of Edmunds versus Craner, l 42 7 
8 Idaho 867. The witness may answer. You may answer t e 8 
9 question, 9 
1 o THE WITNESS; Thank you, Okay, The 1 o 
11 University of Utah trains a great number of people and, 11 
12 from many other states, and what -- pretty much what-- 12 
13 the University of Utah sets the standard. And also, 13 
14 with general knowledge and access to the internet, 14 
15 journals, books, you name it, I don't see why the 15 
16 standard of care, based on my conversations and gcncrnl 16 
1 7 knowledge, would be different here versus where I 1 7 
18 practice, 18 
19 BY MR. FOSTER: 19 
20 20 
Page 17 1 
response where pain nerve endings are activated) and the ! 
best way you can explain that is by putting your hand ( 
over a bunsen burner, and yes, that's painful. So \ 
that's one part of the pain definition, 
The other part is that it is also an 
emotional experience. And I did not get a sense that 
there was any assessment of the emotional experience I 
that was going on. 
I was concerned that old records had not been 
obtained, I was concerned that a medication change 
happened on a Friday, very concerned that the 




pdoint, kwhere I've r
1
eviehwedhthern mudltiplhe j 
times, I st1 on't now exact y w at s e got an w en, ~ 
Q. Doctor, I think we're getting off track. 
A. Little bit ahead there? 
Q, Just talk about the facts, and we'll get to 
your opinions in a minute. 
A. Okay. 
Q. Sorry about that. Q, And my question really was, as you understand 
21 it, from your conversations with Mr. Martin and 21 A. Okay, And my main concern is that, because 
22 Dr. Flinders, were there any deviations in the standard 
23 of care in this area of Idaho and how you practiced in 
24 Salt Lake in September and October of2003? 
25 A. No. 
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22 of the confusing instructions, that she unfortunately 
2 3 overtook her, or, you know, wasn't treated properly and 
24 passed away, 
25 Q, Let me get to it this wav. 
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1 A, Okay, I'm sony, Maybe I --
2 Q, You understand that for at least six years 
3 Rosie Schmechel bad been treated by Dr. Vorse in Sun 
4 Valley? 
5 A, That is cotTect. 
6 Q, Okay, And you understand that because of 
7 convenience factors sbe had decided that she didn't want 
8 to have Vaughn drive her to Sun Valley, especially in 
9 the wintertime? 
10 MS. DUKE: Your Honor, object to leading, 
Testimony of Dr. Lordon 
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' 
1 October 2nd Rosie was found dead? 
2 A, Correct. 
3 Q, And you understand that the autopsy report 
4 indicates that Rosie died from acute Hydrocodone and 
5 Methadone poisoning; correct? 
6 MR, HIPPLER: Objection, Your Honor. I think , 
7 this is going too far with the leading, :: 
8 THE COURT: I agree, Sustained, Counsel, 
9 let's open it up now. 
MR. FOSTER: 10 Sorry, Your Honor, 
I 
11 THE COURT: !tis leading, but it's also 11 BY MR, FOSTER: 
12 somewhat preliminary, and ['II allow him to lead to some 12 Q, What do you, as we get to the last facts, 
13 degree to get this issue moving along, So noted but 13 what do you understand Rosie's cause of death to have 
14 overruled with the admonition to -- 14 been? 
15 MR, FOSTER: Thank you, Your Honor. ['m not 15 A, I am, in my best professional ability, 
16 going to lead all the way through this, 16 eonvinced that this was due lo an overdose of Methadone, 
1 7 THE COURT: I recognize that. 1 7 and Hydrocodone, 
18 BYMR, FOSTER: 18 Q, Andwhenyousayoverdose,clarifywhatyou 
19 Q, You understand then that she saw Mr. Byrne on 
2 O September 26, 2003, which was a Friday? 
21 A, Correct. 
22 Q, And you understand that Mr, Byrne took a 
2 3 history, physical. You understand that Rosie filled out 
24 a pain questionnaire, And you understand that at the 
25 end of that meeting, Mr, Byrne made some changes in 
l?age 19 
1 Rosalie1s medication regimen. Correct? 
2 A, Col'J'ect, 
3 Q, And then you also understand that there were 
4 inst1uctions given to her on a handwritten sheet. You 
5 understand there were presctiptions given to her and 
6 that she filled those prescriptions, Correct? 
7 A. Correct. 
8 Q. And you understand that there's a, there's a 
9 conflict in the evidence regarding when some phone calls 
10 occurred; but we know that at some point Mr. Byrne 
11 called Rosie, and at some point Rosie called Mr, Byrne? 
12 A, Yes, 
13 Q, And that there are notes that Mr. Byrne made 
14 about those conversations? 
15 A, Correct. 
16 Q, And you understand the dosages that he put 
17 her on, and you understand what he wrote; and you read 
18 his deposition, so you understand what he says about 
19 what he told Rosie? 
20 A, Yes, 
21 Q, And you understand that there is testimony 
22 from the family about problems Rosie was having over th 
23 weekend; correct? 
24 A, Correct. 
25 Q, And you understand that on the morning of 
Virginia M, Bailey, RPR, CSR No, 262 
19 mean by that, 
2 o A. What I mean is that she had a reaction that, 
21 where the dose was more than what she could 
2 2 physiologically handle, and she ended up having 
2 3 respiratory depression, which means shallow breathing, '. 



























Q, With regard to -- just a little background, 
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and thejuty's probably going lo get tired of hearing 
that, hearing about this, but tell us the differences 
between OxyContin and Methadone? 
A, Okay, OxyContin is an artificially sustained 
preparation of Oxycodone. Oxycodone, when taken as a 
pill, is absorbed through the bloodstream and is 
basically out of your system in about six to 
; 
eight hours, I mean half of it's gone in about 
four hours, And what the manufacturer has done is put j 
it in a special starch preparation so that it takes i 
longer for it to absorb in the intestines1 thus } 
artificially making the pill last longer. [ 
Methadone is a naturally long-lasting drug, 
Okay? It takes a while for it to start working; and 
it's just the way, how the body metabolizes the drug, 
You're going to hear two tcnns here a lot. 
One is called pharmacodynamics, which is, what does th, 
-- got to get this right again -- what the body does to 
the drug -- I'm sorry -- what the drug does to the body, 
Okay? 
A good example is taking an Ibuprofen like 
for an antiinflarnrnatory because you slammed your thum . 
in the car door. You take it because of the action that :\ 
it gives. That's phannacodynamics, ; 
Pharmacokinetics is what the body does to the :\ 
6 (Pages 18 to 21) 
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1 drng, how does it get rid of it, how does it change it, 
2 how does it eliminate it. And Methadone is a very 
3 unique drng in that way, and so it's much longer 
4 lasting. II takes a long time for it to get its pain 
5 relieving effects, unlike OxyContin where you take the 
6 drng and, really, within an hour or two you have pretty 
7 much maxima1 pain relief. Methadone can take on avera1 
8 five to seven days to get the full effect of the drug 
9 pain~wise; and during that lime you have to be very 
10 careful with the drng, titrating it up very slowly, and 
11 that's because the, what we call the half-life, how long 
12 the drng stays in the body, is on average about 30 to 
13 35 hours, so much shorter than Oxycodone, which is 
14 four hours. And if you dose it, anything-· if you 
15 basically, it takes about what we call five half-lives 
16 to get at what we call a steady state, meaning that 
17 things are going to be nice and smooth, you're going to 
18 be al the same, as the drug goes in, the same amount 
19 will be going out. Okay? 
20 And so if you use that calculation, with 
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opinion? 
A. Yes, [ do. 
Q. Okay. Tell me what that opinion is and 
explain it. 
A. Okay. 
Q. But don't go on forever, 
A. Okay. l'll try not to. Being a fonner 
professor, sometimes ifs hard not to. 
MR. HIPPLER: YomHonor,justforthe 
record, may I make an objection as lo foundation, a 
continuing objection regarding foundation? 
THE COURT: So noted. The objection 
continues and overruled, for both defendants. 
MR. HIPPLER: Thank you. 
THE WITNESS: The standard of care regarding : 
Methadone is to give very clear instructions. And clear :: 
,t.nhstructio~st':"ereb· ntotlt givehn.t The •• :"tthat watshwritten in j 
e prescnp 10n o e, w a was wr, en on e 
handwritten piece of paper, what was actually dictated 
into the chart, were all different. And that is a 
violation of the standard of care. 
MR. FOSTER: Your Honor, I'm going to move ... 
the admission of some exhibits; and some of them have 
been stipulated to, and some of them haven't. So f'm 
~=--====-=::...::=='--'-===:.::...:c::..::.:.:::.:ec:.:.....:..::.:....--+----'-'g"oc::in"'ge...:..:to..:m=ov.:.e:...:.:to..:a:.:d:.:.:m:.:.:i.:.t =al::.l ..::o::.f::::th.:.:e:.:.:m=·-T::.h::.e:.d=e:.:fi::::en:.:.:d::a:.:.:n:.:.:ts..:c:.:.:a::.:n-11 
22 maximum, you know, steady state effect, 22 
23 With Methadone, it may take anywhere between, 23 
24 probably about 150 hours, which is a little bit, you 24 
25 know, less than a week. Now, that's on average. The 25 
Page 23 
l problem we have with Methadone is that -· 
2 MS. DUKE: Your Honor. I'll object. lfwe 
3 could have a question-and-answer dialog here. 
4 THE COURT: Sustained. 
s THE WITNESS: Okay. I'm sorry. 
6 BY MR. FOSTER: 
7 Q. You're doing fine, but you need to listen to 
8 my questions, and kind of keep them to within what I 
9 have asked you. 
10 A. Okay. I'm sorry. 
11 Q, Now, I want to get directly to your opinions. 
12 A. Sure. 
13 Q, And the first one I want to talk about is the 
14 instructions that Mr. Byrne gave to Rosie on 
15 September 26th about the dosage of Methadone that she 
16 should take. 
17 Do you have an opinion regarding whether or 
18 not, taking everything into account, in other words) 
19 taking into account the prescription Mr. Byrne wrote, as . 
20 evidenced by the pill bottle, his dictation and his 
21 handwritten note and the handwritten note that he gave 
22 to Rosie-· sorry. 
23 Do you have an opinion regarding whether or 
24 not the instructions that Mr. Byrne gave to Rosie 
25 violated the standard of care? Just, do you have an 
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tell me which is, because [ don't have my list. 
I'm going to move for the admission of 
Plaintiff's Exhibits 1, 2, 4, 10 ·· nice I got them in 
order-· 6, and 40. 
THE COURT: l, 2, 4, 6, and 40, and 10? 
MR. FOSTER: Sony, and 11 and 14. 
MS. DUKE: Your Honor, we have no objections 
to those, or I have no objections to those exhibits. 
MR. HIPPLER: Ms. Duke can speak for me on 
that, apparently. I have no objection, either. 
THE COURT: Very well. For the record, then, 
Exhibits l, 2, 4, 6, 10, 11, 14, and 40 are admitted. 
MR. FOSTER: Thank you, Your Honor. 
BY MR. FOSTER: 
" Q. Doctor, and I don't want to belaborthe :' 
point, but with rcgord to what you understand Mr. B yme 1 
told Rosie and with regard to the handwritten note •· is ' 
1 there a switch I can get to or •· ,i 
THE COURT: We'll have staff get to the back 
of the room. Just a moment. Ii 
BY MR. FOSTER: ) y 
Q, In your opinion, if Rosie Schmechel followed , 
the instructions on this sheet, would that have been . 
proper titration of Methadone under the circumstances of; 
her situation? ' 
7 (Pages 22 to 25) 
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1 A. No. 
2 Q. Explain that. 
3 A. As I was saying, Methadone has a long 
4 half-life. It lasts a long time in the body. Average 
5 is about 30 to 35 hours. It can be as long as 60 hours. 
6 If you dose, if you change a dose over less than five 
7 half-lives, you don't know exactly how the drug is 
8 working, what it's actually doing for you. And to 
9 change the dose every l 2 hours assumes what you're 
1 o trying to do here, I can only assume, is treat the pain> 
11 with -- with the Methadone, not knowing that it takes a 
12 long time for the pain to start being relieved. And 
13 remember, it can take up to 150 hours for the pain to be 
14 relieved to have a steady state relief with that 
15 medication. To increase by a half a pill, which l 
16 assume is a 5 milligram pill dose, okay, every 12 hours, 
1 7 to over 36 hours, going from 5 milligrams BID, twice a 
18 day, up to 15 milligrams twice a day, okay, is a huge 
19 jump, 
2 O Q. Thank you, Doctor. Do you have an opinion 
21 regarding whether or not the change that Mr. Byrne made 
2 2 in the dosage of Hydrocodone on that same day was a 
23 violation of the standard of care? And explain thatif 
24 you do have an opinion. 
2 5 A. I do have an opinion. l do not feel that it 
Page 27 
1 was a violation of the standard of care. Well, 
2 actually, I do, and I'll tell you why. Because there 
3 was no mention as to, in the initial evaluation, as to 
4 the effectiveness of the Hydrocodone. He changed it 
5 from a 7.5 milligram tablet to 10 milligram tablet, so 
6 that's a one-third increase. The total dosage per day 
7 js the same; but you have to realize, when you increase 
8 the dose, Lortab being a short-acting drug, is that 
9 you're going to have higher what we call, plasma 
10 concentration with that dose every time that you take it 
11 Okay? I don't know the actual effectiveness of the 
12 J-lydrocodone. Okay? And I don't know why he actually 
13 you know, increased it. 
14 Q. Talk about evaluating the effectiveness of a 
15 drug in conjunction with changing or increasing a 
16 medication. 
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1 that's a problem, in my mind. i 
2 Q. With regard to Mr. Byrne on Rosie's first ' 
i' 3 visit on Friday, switching Rosie from OxyContin to , 
4 Methadone, do you have an opinion regarding whether 01 ! 
5 not that activity violated the standard of care? j 
6 A.It--- j 
7 Q. And explain it, if you do have that opinion. '' 
8 A. Okay. l have an opinion. It was not a 
9 violation of the standard of care. As I've stated, you ' 
10 know, not all babies are born, you know, during the, you ' 
11 kllow, daylight hours. Not all patients can be seen 
12 Monday through Thursday. New patients do come in on 
13 Fridayj even with my own practice, 
14 What is a concern to me is making a major ' 
15 medication change; and I want to emphasize that l feel :: 
16 that this is a major medication change) on a Friday 1 f 
1 7 with unclear dosing instructions. _t 
18 Q. Explain a little further about Rosie's ,, 
19 history of being on OxyContin for several years and '' 
2 o whether or not that enters into your analysis of whether ) 
21 or not she should have been switched from OxyContin to i 
22 Methadone? ; 
23 A. She -- there are two things that you don't -· j 
24 become tolerant to regarding any opioid. And we need tc i 
2 5 use the word opioid, because that's the medical tenn. ) 
Page 29 
1 Narcotic is more of a legal tenn regarding misuse and so i 
2 on, So you1re going to hear me use the term opioid, and · 
3 you'll hear some other people in the future probably use i 
.) 
4 that, too, 
5 What happens is, is that as you become 
6 accustomed to a drug, you get used to all the adverse 
7 side effects of opioids, except two, except two. One, 
8 if you take them orally, you have a high chance of 
9 having constipation, and you never become tolerant to 
10 that. Okay? Two, if you start the dose up too high, 
11 you're going to become sleepy, and we're all aware of ,_-,'_· 
12 that, based on what we see in the news and maybe have 
13 had anesthesia or seen someone who has gotten sleepy 
14 taking a pain pill. 
15 All the other effects, the respiratory 
16 depression effects, if you work up slowly, okay, you're :· 
1 7 A. You have to know where you're starling from; 1 7 going to become resistant to that. And she became 
18 and obviously, we have to rely upon what the patient 18 resistant to the OxyContin, okay, to the respiratory 
19 tells us. There is no mention as to percent pain 19 depressant effects, Okay? She was not opiate naive. 
20 relief, or it takes me from pain score ofX down to one 20 She was taking long-acting narcotics, the OxyContin. ; 
21 in the initial evaluation, I, without that information, 21 The problem is, is that she was Methadone naive. And f 
22 I don't know --you know, you can't really assess why 22 Methadone is, as l mentioned, a very different drug. J 
23 you can't just, even just stay at the current dose. 23 When you go from one to the other, you have to know ho;\, 
24 Okay? Obviously, she had a pain score of ten, but you 24 the body deals with it and how, what effects it has on j 
25 don't have any, any specific measure of each drug; and 25 the body, and -- and I guess that's about it. ,, 
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1 Q. Do you have an opinion regarding whether or 
2 not Mr. Byrne's initial dosing and titration of 
3 Methadone met or failed to meet the standard of care? 
4 A. I'm sorry. Could you say your question one 
5 more time"! 
6 Q. Do you have an opinion regarding whether 
7 Mr. Byrne's initial dosing and titration of Methadone 
8 met the standard of care? And explain your answer. 
9 A. Yes, I do. l feel as if that it did not meet 
1 O the standard of care, because1 one, the instructions 
11 were quite variable, and then, two, that the titration 
12 was too fast; and because of the confusing instructions 
13 and because of the titration being too fast, with a 
14 long-acting drug, that did not meet the standard of care 
15 of prescribing Methadone at that time. 
16 Q. With regard to how you titrate the 
17 medication, explain why with Methadone you have to pa) 
18 close attention to how you titrate the medication? 
19 A. Okay. As I mentioned, it's long-acting. And 
20 if you are going to see changes, because it's so 
21 long-acting, you have to wait such a length of time in 
22 order to see a change; and the problem with this drug 
23 is, is that you can start to see respiratory depression 
24 effects if the dose is too high before you start getting 
25 pain-relieving effects. And if you start getting 
Page 31 
1 pain-relieving effects earlier than you thought, then 
2 you need to ask yourself, I think I'm actually at too 
3 high of a dose, and I need to start backing down. 
4 It is a drug that, as Mr. Byrne did, you need 
5 to communicate frequently with the -- with the patient, 
6 and l applaud him for that; but you have to be aware of 
7 how the drug works. 
8 Q. Given the fact that we now know that Rosie 
9 started the medication on a Friday, and Mr. Byrne called 
10 her sometime on Sunday and indicated she should increas 
ll whatever dosage she had been taking because, well, 
12 whatever dosage she had been taking, in your opinion, 
13 was that a sufficient amount of time to then start 
14 increasing the medication? The Methadone? 
15 A. My answer is no. My only question is that J 
16 don't know exactly when she took her first dose, whether 
17 that was on Friday or on Saturday. 
18 Q. Assume it was Friday. 
19 A. Assuming it was Friday, okay. Friday to 
20 Sunday, we're talking 48 hours. Okay. That is not 
21 enough tirne, as I mentioned, to, to detennine whether, 
22 if the medication is working or not. 
23 You can --you may know by then if it's 
24 working; but if it1s working, then you need to actually 
25 lower the dose. 
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1 Q. And explain that, because there's a note that , 
2 Mr. Byrne wrote from the Sunday or Monday call, and it ,' 
3 says tliat Rosalie said she was doing well. Explain 
4 whether or not you think that was a red flag and explain 
5 why. 
6 A. The problem is, I don't know what doing well 
7 means. I don1t know if that is1 refers to, my pain is 
8 under better control, whether if I am not having any 
9 adverse side effects, I'm functioning at a higher level, 
1 o l don't know what well means. 
11 What I can only infer is that I am getting 
12 pain control. And again, if you pushed the drug up too 
13 high too fast, you are going to get early pain control, 
14 but you are going to end up overshooting and end up 
15 getting respiratory depression. 
16 Q. When you say overshooting, explain what you 
1 7 mean. Explain how that occurs. 
18 A. !fl start off a patient, which l often did 
19 in the hospital, at a Methadone dose of 10 milligrams 
20 three times a day, and I come back the next day, and 
21 they tell me that they're pain-free, I know that I have 
22 enough drug in that body right now to say that, okay, 
23 that's the right dose. The problem is, is that the drug 
24 is going to continue to accumulate, if! keep at that 



























concentrations in the blood, and those higher 
concentrations are going to put me at risk for a 
decreased breathing and stopping of breathing, and it 
tells me that I need to lower the dose, and I need to 
monitor the patient very, very closely. 
Was that satisfactory? 
Q. And you said -- you said that if you started 
someone at l O milligrams three times a day in the 
hospital? 
A. Uh-huh. 
Q. Are you then talking about ·- talk a little 
bit about the type of monitoring that needs to be done 
depending on where you start a person on Methadone? 
A. Boy, that's a -- that's a toughy. 
Q. ln other words, do you do dosages in a 
hospital-monitored setting that are different than the 
dosages you do in an outpatient setting? 
A. Absolutely. 
Q. And why is that? 
A. Because l have the benefit of having nursing 
staff monitors that can tell me as to overall patient's 
status. 
Q. And what -- go ahead. l didn't mean to 
interrupt. 
A. Okav. The most sensitive indicator as to how 
.... .,_, ..• ' -~ ,.., .,...... . ......... ',.,,,_,.,_,,., ''·"'·'·' . .,_,.., ....... ~.,.,.",'<• ..... ,., .... , .... ,., .... -.• , ........ ,.,,, .•.. -·~-·· ., .. _,_" ·'""'"'" ....... ,. ··,,., ... ,., ... ,s, ...... , ., ., ,, "··,·~ ~¥" •• ' ,, "''~·-- ···""'""'"""'"'· 
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l much narcotic is on board, we learn this in anesthesia, l surfaced late in the '90s and became more of an issue 
2 is how fast a patient is breathing. If they're 2 this decade. 
3 breathing 16 breaths per minute or higher, you are not 3 The monitoring at that time with the phone 
4 giving them so much that they're going to stop 4 calls was very good. I can't fault them on that at all. 
5 breathing. If they're breathing at, say, 15 or less, 5 The •• when you add al! the other things going on, the 
6 and many people use the critical value of 12 or less, 6 -~ my main concern is the increase in dosing and not 
7 okay, and then there's a high chance they're going to 7 knowing exactly where we are day-to-day with the 
8 stop breathing. There's kind of a grey zone between 12 8 concentration and the effect of the drug. If you're 
9 and 16. And obviously, within a hospital setting, l'm 9 going to increase the drug that fast in a patient like 
1 o going to have, you know, nurses, other staff, monitoring 1 o this, ! would have had her in a hospital setting. 
11 their percent oxygenation, their respiratory rate, 11 Q. Do you have an opinion regarding whether or 
12 things like that. On an outpatient basis, obviously, 12 not it would have been of benefit to Mr. Byrne in 
13 I'm not going to have that. 13 treating -- strike that. 
14 Q. And so then that changes, or does that 14 Do you have an opinion regarding whether or 
15 change, your thinking regarding what dosages you want t 15 not the failure to obtain Dr, Vorse's records, the prior 
16 put somebody on and how you want to titrate those 16 pain management physician, prior to starting Rosalie on \ 
1 7 dosages? J. 7 Methadone, was a violation of the standard of care? ;. 
18 A. Absolutely. On an outpatient basis, you 1 B A. I would not call it a violation of the 
19 startslow, and you just sit and wait. 19 standard of care. I would call it not, not good, good 
2 o I think the other analogy that you can -- 2 0 medicine. Not knowing exactly as to what's going on 
21 that one can consider regarding Methadone, and I tell my 21 with a patient and not knowing the prior effects of 
2 2 patients this all the time, is that it's like a single 22 narcotics on a patient like this, okay; is a -- is a 
23 locomotive pulling a hundred-car train. It takes a long 23 great concern to me. 
24 time for it to build up steam. Okay? But once it 24 MR. HIPPLER: I'd move to strike. I think 
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1 care. l But you have to realize with Methadone, on 
2 average, ii takes 150 hours to build up steam. Okay? 2 THE COURT: Overruled. The answer and 
3 Not 12, not 30, but 150. 3 testimony will remain in the record. 
4 Q. Doctor, we know that Rosalie was overweight. 4 BY MR. FOSTER: 
5 In fact, there's a very unflattering description that 5 Q. I want to show you Exhibit 40, which is the 
6 medicine uses for people who are overweight, and that's 6 delegation of services agreement between Mr. Byrne and 
7 morbidly obese; correct? 7 Dr. Dille that existed in September and October of 2003. 
8 
9 
A. That is correct. 8 And I'm just going to show you one part of 
Q. And she fit within that category; correct? 9 it, and I'm going to ask you some questions about it. 
A. Yes, she does. 10 This assumes that I can-· l 10 
11 Q. We know she was a smoker? 11 MS. DUKE: Your Honor, with respect to this / 
A. Correct. 12 line of questioning, we need a moment of your time. We 1 12 
13 Q. And we know she had obstructive sleep apnea; 13 do have an objection. j 
14 correct? 14 THE COURT: Very well. Ladies and gentlemen j 
15 A. Correct. 15 of the jury, then, we will let you be excused fora . 
Q. Do you have an opinion about whether or not, 16 moment while we work this matter out. Please, rise for '. 16 
1 7 for a patient with those conditions, the monitoring that 1 7 the jury. 
18 Mr. Byrne did do on Rosie, in other words, the two phon• 18 
19 calls, met the standard of care? 
20 A, The concerns that I have, is even as early as 
21 the late 180s, early 190s, as an anesthesiologist, we 
22 all knew that placing patients who were morbidly obese 
23 with sleep apnea on narcotics could inhibit their 
24 breathing. It wasn't generally known, but it was well 
25 known within the anesthesia communitv. And this 
(In the absence of the Jury.) 
20 THE COURT: Be seated. Ms. Duke. 
21 MS. DUKE: Your Honor, the issue with respect 
22 to this is, I'm not quite certain where Mr. Foster is 
23 going with this, but if he's about to get into any 
24 opinion related to the delegation of services agreement, 
2 5 that would be an undisclosed opinion pursuant to the 
.<',"t ,,.,,.•l,t••'"'""'•'"'"" .. • •,•.,••', <•-'•',~•'' '• •'-,,,'•'••'• •• >H•,.,,.,,,,,, a,•,:,,,,.._,,_,,,,, ,,,, f,<• 
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1 court's orders as to all ofus providing a complete and 1 BY MR. FOSTER: !, 
2 accurate description of what our experts would and wouk 2 Q. Doctor, you understand that Dr. Dille and :\ 
¥ Mr. Byrne have testified they had a conversation about , 
Rosalie Schmechel on Monday, September 29th; correct? t 
3 not be testifying to. 3 
4 4 
A. That is correct. l 
Counsel for plaintiffs were provided the 2004 
5 delegation of services agreement on May 18th of 2006. 5 
6 They were provided just recently the 2003. We were able 6 Q. lfDr. Dille did not gain infonnation during ·, 
7 to locate that. They're not different at all. They're 7 that conversation about the dosages of Methadone and .. 
8 the same agreement. And it was never disclosed to us. 
9 Dr. Lordon did not have the 2004 delegation of services 
10 agreement at the time we took his deposition. We had to 





Hydrocodone that Rosalie Schmechel had been prescribe : 
by Mr. Byrne, do you have an opinion regarding whether i 
or not he violated the standard of care in basically •, 
okaying Mr. Byrne's treatment plan? 






MS. DUKE: Yonr Honor, I have a question in 
aid of an objection. 
THE COURT: Very well. You may inquire. 
MS. DUKE: Thank you. ! So this was never disclosed to us, either in 15 expert disclosure, nor was it disclosed in Dr. Lordon1s 15 
16 two different depositions; nor has it been disclo·sed to 16 
17 us since they received the 2003 delegation of services 17 
18 agreement, which is no different than the 2004 18 
19 delegation of services agreement they've had for a year 19 
20 and a half, So it's an undisclosed opinion, and it 20 
21 shouldn't be permitted. 21 
22 MR. HIPPLER: I agree. 22 
23 THE COURT: Mr. Foster, 23 
i ,, 24 MR. FOSTER: The problem is, Your Honor, the 24 
1..::c::....::c:..:.:-===:.=::::..:..:=.:.=::c.::.:.:--=--:.:..:..::=.:.:.=..:.;;.:.:..._;_;_:+'-'-----------------l:: 25 2003 agreement is the same as the 2004 agreement. We 25 
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1 had no way of knowing that. When the depositions ofth, 1 VOIR DIRE EXAMINATION 
2 defendants were taken, it was represented by 2 BY MS. DUKE: 
3 Mr. Hippler, one, that ID APA did not require a 3 Q. Dr. Lordon, good afternoon. Have you had a 
4 delegation of services agreement in 2003; two, that 4 chance to review Dr, Dille's deposition? 
5 there was no delegation of services agreement as far as 5 A. Yes, l have. 
6 anyone knew. We had no way of knowing that the 2004 6 Q. And in that did you note testimony by him as . :i 
7 delegation of services agreement was the same as the 7 to what Mr. Byrne and he discussed, with respect to 
8 2003 delegation of services agreement. We just got this 8 Mrs. Schmechel on Monday, September 29th? 
9 last week. And I'm sorry if [ didn't rush right out and 9 A. It's been several weeks since I've reviewed 
10 make a disclosure, but the document has just been 10 that, but I did review that. 
11 disclosed to us; and the fact that it's the same as the 11 Q, Are you able right now for the jury lo tell 
12 2004 is something that we did not know, because that wa 12 them what you recall in that deposition that was sworn 
13 never told to us, and so that's why it wasn't disclosed. 13 to as to what was discussed between Mr. Byrne and 
14 THE COURT: l am going to sustain the 14 Dr. Dille? 
15 objection, I detern1ine that, even though it wasn't 15 A. My understanding is that he had presented the 
16 disclosed until last week, that the nature of the 16 case to him, and Dr. Dille gave the seal of approval. 
1 7 inquiry and the circumstances smrounding this testimony 1 7 Q. Is there anything else you recall in that 
18 were known in advance sufficiently to allow this 18 conversation, or is that it? 
19 disclosure to have been made. So I will sustain the 19 A. That's basically it. 
20 defendant's objection, Thank you. 20 MS. DUKE: I would object to speculation, 
Please, bring the jury back in. 21 Your Honor, as to the question. 21 
22 
23 
2 2 MR. FOSTER: l'll rephrase the question, 
(In the presence of the Jury,) 23 Your Honor. \ 
24 THE COURT: Thank you. Please, be seated. 24 THE COURT: Thank you, sir. " 
25 Youmaycontinue, 25 f c.c;,,;, __ .. ,-,,i,,,.,T. _. .,;;, ;,;,.".,;;;, ;;, .. _,;,, .... .,;,;. ;.;. ;;,.;;;.;;;,,.;;,,, ·"""""'"····"'·~-.~ .. ,,.,m,,.,.,c  ,~ •. ,.'°""'"''"·"''··'"'""''" "°"''"'"'""''''·""'"'"'· ,,.m, ,,,,,,.,.,, .._;-,,~,'"'" "'N''""''"'""""•·•"'·°' ,;,,,. . ,,,, .. ,;;,,,, ,c,.~,'-.-,m;,,s,.,,,"'.,,.r,;,,.,o, .. ,,.,,.,,m,.,,.,,.,.;ce,. m,,,,,c, _ ,. ,am,.,,,,,.,,,.a,,.,,c,, • .,,,,.,,,, m,,,,,.-m,~ .. ~,.,~ .. ~'""m,~,,~,. ~".,,.~ •• ~ .. ~ .. rn., . ~. ,ra,. rn •• ~,. m/, J, 
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1 DIRECT EXAMINATION CONTINUED 
2 BY MR. FOSTER: 
3 Q, If Dr. Dille did not know the dosages 
4 prescribed by Mr. Byrne of Methadone during that 
5 conversation, do you have an opinion regarding whether 
6 or not Dr. Dille violated the standard of care by 
7 approving that treatment plan? 
8 A. I feel as ifhe did violate the standard of 
9 care, Not knowing the important details is not good 
J. 0 medical practice, and I don't know how you can, you 
11 know, give your seal of ap1,roval. 
12 Q, Now, we've talked briefly about what you 
13 believe to be the cause of Rosalie Schmechel's death, 
14 and so l don't know that we need to go through that 
15 again. I understand that what you have testified to, 
16 but I want to ask you this question, 
17 Based upon all the materials you reviewed in 
18 this case and based upon your knowledge of the standard 
19 of care, do you have an opinion regarding whether or not 
20 Mr, Byrne and Dr. Dille violated the standard of care in 
21 not having an adequate knowledge base about the 
22 pharrnacokinetics and pharmacodynamics of Rosalie 
23 Schmechel of Methadone? 
24 A. Yes. Yes, I do, And --
25 MR HIPPLER: Your Honor, he asks for what 
Page 43 
1 they knew about it. 1 think that calls for speculation. 
2 THE COURT: l think the question was, 
3 inherent in the question, was based on what they knew 
4 and the actions they took, did that violate the 
5 standard. I will overrule the objection. You may 




THE WITNESS: May I answer? 
THE COURT: You may. 
THE WITNESS: Okay, I believe, in my best 
1 o professional judgment, that we would not be here today 
11 had they had proper knowledge of the phannacokinetics 
Testimony of Dr. Lordon 
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1 CROSS EXAMINATION 
2 BY MR. H!PPLER: 
3 Q, Good afternoon, Doctor. You recall that we, 
4 Ms. Duke and l and Mr, Foster, traveled to Salt Lake 
5 City and drove out to Murray, where you practice, on twc 
6 occasions to take your deposition, because we weren1t 
7 able to finish the first time; correct? 
8 A That is correct. 
9 Q, At the time we took your deposition the first 
10 time, in August of this year, you came to that 
11 deposition prepared to give opinions that you have in 
12 this case; correct? 
13 A That is correct. 
14 Q. At that time when you were prepared to and 
15 did give your opinions in that case that my client and 
16 Ms, Duke's client breached the standard of care, you had 
17 not fully digested their depositions at that time, had 
18 you not? 
19 A. I had not. 
20 Q, And you hadn't at that time, either as of the 
21 first deposition or the second deposition in September, 
22 read all of Dr. Vorse1s records, had you? 
23 A Yes, l had. 
24 Q. You'd read her complete chart? 
25 A. Yes. 
Page 45 
1 Q. On the first deposition as well? 
2 A. On the first deposition, I went through-· l 
3 had the same records, and I went through probably the 
4 last half. 
5 Q, Okay, So you'd read about that last half of 




Q, Okay. Now, with regard to obstructive sleep 
9 apnea, you'd agree U1at Methadone is not contraindicated 
10 in patients with sleep apnea, obstructive sleep apnea? 
11 A. In 2003? 
j 
Q, Yes. 
A. No. It is not contraindicated. 
12 and phannacodynamics of Methadone, by dosing variabl 12 
13 and frequent, that she very quickly got within a toxic 13 
14 range of Methadone and had respiratory depression and 14 Q. And you would agree that in 2003 the general 
15 knowledge of pain management physicians was that all 
16 opioids present risk for patients with obstmctive sleep 
17 apnea? 
15 died, 
16 I thiirk that had they stayed on the same 
17 dose, okay, and watched her closely and made necessary 
18 changes, that she would not have passed away, 
19 MR. FOSTER: I have nothing further on 
20 direct, Your Honor, 





MR. HIPPLER: I guess I'm first, Your Honor. 
THE COURT: Okay. Cross examination. 





Q, Including OxyContin? 
A. Correct. 
21 Q, And you understand from reviewing Dr. Vorse's 
2 2 records, that on the last visit with Dr. Vorse, 
23 Dr. Vorse had indicated that Mrs. Schmechel, to 
24 Dr. Vorse's knowledge, was using her CPAP: correct? 
25 A Correct. 
12 (Pages 42 to 45) 
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1 Q. She was compliant with her CPAP? 
2 A. Correct. 
3 Q. And that she was tolerating the pressure as 
4 well? 
5 A. Correct. 
6 Q. And you would agree that, as far as you were 
7 aware, in 2003, there was no literature generally 
8 available to people such as yourself that sleep apnea 
9 was a greater concern for Methadone therapy than other 
10 opioid therapy, in 2003? 
11 A. That is correct. 
12 Q. And I think you agreed that it was within the 
13 standard of care for Mr. Byrne to be the one to perform 
14 the initial evaluation of Mrs. Schmechel? 
15 A. That is correct. 
16 Q. And l think you would agree that it was 
1 7 within the standard of care to use Methadone in a 
1 B patient like Mrs. Schmechel? 
19 A. That is correct. 
20 Q. And l think you would agree, would you not, 
21 that pain management medicine is more of an art than a · 
22 science? 
23 A. That is true. But there's still some 
24 science. 
25 . Q. Sure, absolutely. And that practitioners 
Page 4-7 
1 need lo use their judgment? 
2 A. Absolutely. 
3 Q. And that in detennining what course of action 
4 to take with a patient, that the standard of care might 
5 allow one physician to do one thing and one provider to 
6 do another; correct? 
7 A. That is true. 
8 Q. And just so that I am clear, it's your 
9 understanding that, although Mr. Byrne increased the 
10 amount ofHydrocodone per tablet, he either kept steady 
11 or decreased the amount of Hydrocodone he instructed th 
12 patient to take? 
13 A. That is correct. 
14 Q. And you would agree, that regardless of the 
15 confusion that you indicated with respect to what the 
16 doses were lo take, as indicated in the notes, leading 
17 up to 15 milligrams twice a day, it was clear that 
18 Mrs. Schmeehel was not to take more than 15 milligrams 
19 twice a day? 
2 O A, That's my understanding) correct. 
21 Q. And I think you would agree that if she took 
22 more than J 5 milligrams a day, she wouldn't have been 
2 3 following instructions, to the best of your 
2 4 understanding? 
25 A. Correct. 
Testimony of Dr. Lordon 
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1 Q. 15 milligrams twice a day? 
A. Correct. 2 
3 Q. Would you agree that in 2003 Methadone was 
4 considered by many practitioners to be a good 
5 long-acting pain medication for neuropathic, or nerve 
6 pain? 
7 A. We have no, al that time, we had no 
a scientific evidence; but we had a lot of clinical 
9 evidence that it was helpful for neuropathic pain. 
10 Q. And you used it for that purpose in your 
11 practice, did you not? 
12 
13 
A. Yes, but along with OxyContin, too. 
Q. Sure. And you would agree that 
14 Mrs. Schmechel had an objective basis to have severe 
15 pain; correct? 
16 A. Yes. 
17 Q. And you agree that all opioids present risk 
18 to patierits; correct? 
A. Yes, they do. 19 
20 Q. And I think that ifwe were to look at the 
21 phone call note, dated the 29th of September -- and we 
22 talked about this in your deposition -- but that you 
23 would agree that, based upon that note; it was apparent 
24 that Mrs. Schmechel was taking something less than 10 
25 milligrams twice a day of Methadone? 
Page 49 
1 A. My impression was, is either 10 milligrams or 
2 less than that twice a day. 
3 Q. Okay. Would you agree that lower extremity 
4 edema, or swelling, that is, swelling in the ankles and 
5 calves, is not a side effect or indication of Methadone 
6 toxicity when it's taken orally? 
7 A. I'm not aware of that being a common side 
8 effect or even a rare side effect. 
9 Q. And all patients -- well, strike that. 
1 o Many patients that start a new opioid might 
11 have some nausea at first; correct? 
12 A. Correct. 
13 Q. And that in and of itself is not a, 
14 necessarily, a danger sign. lt's just something you 
15 work through wlth the patient; correct? 
A. That is con·ect. lt's of\en gone within a 
week or two. 
18 Q. And oftentimes the physicians will, even if 
19 they complain of that, they'll give them an anti-nausea 
20 medication and have them continue~ correct? 
21 A. That is correct. Or another option is just 
22 to lower the dose. 
23 Q. Now, in taking a patient who is on OxyContin 
2 4 as their long-acting opioid and deciding to convert them 
25 to another Jong-acting opioid like Methadone, in 2003, 
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1 would you agree with me that, in your opinion, the 1 long half-life, and so I want to make sure I understand 
2 standard of care would be to look al an equalanalgesic 2 from a scientific or mathematical perspective on how 
3 dosing table, many of which were published around that 3 this works. Okay? 
4 time, and determine what the equalanalgesic dose betwee 4 A. Uh-huh. :' ,. 
s Methadone and, in this ease, OxyContin was and then S Q, In tenns ofrisk of a respiratory depression, ;, 
6 select that and reduce it by 20 percent as your 6 ifwe took a patient and started them on day one and for 
7 conversion dose? 7 six days gave them 30 milligrams of Methadone a day, 1 
8 A. Minimum of 20 percent, that is correct. 8 would the risk of respiratory depression in that 
9 Q. And that dose is one that you can give from 9 patient, mathematically speaking, be greater doing that 
10 day one for the patient and then, as you say, watch them 10 than ifwe started them in the first two or three days 
11 and see how they do? 11 at something less than 30 milligrams a day? 
12 A. That is correct. 12 A. If you started them on less than 
13 Q, And would you agree that there were several 13 30 milligrams a day, yes, you're going to have less risk 
14 different what we call equalanalgesic dosing tables in 14 of respiratory depression; that is correct. 
15 publication in 2003 and before? 15 Q, And even if you increase them up to 
16 A. Yes, there are. 16 30 milligrams on, say, day three, that's still less 
1 7 Q. Some of them say one thing, and some of them 1 7 respiratory depression mathematically than if you 
18 say another? 18 started on 30 milligrams a day and kept it straight 
19 A. That is correct. 19 across? 
20 Q. And some practitioners might use one, and 20 A. Correct. 
' 21 some practitioners might use another? 21 Q. At the time of your deposition, the second [ 
22 A. Depends on --you choose one that you feel 22 one, when we talked in more detail about your causation ,l 
23 that is most politically accurate. 23 opinions, were you aware that Mrs. Scluuechel was a , 
24 Q. Okay. Part of that is based upon your 24 smoker? 1:,.1,. 
25 experience with medication and in patients and your 25 A. Yes, 1 was. 1, i-=-===::.::...:.:.:.::.:...:::..:.:.:.:.:=:..::::.c:...:::_,;_::c::.=..::..=:.::..<.:.cc...-+-'--'-"-....i..C=.c;..:;;c.c._ ________ --j,, 
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1 education and training'/ 1 Q. You were? 
2 
Page 53 ii 
!i 
A. Absolutely. 2 A. Yes. 
Q, And just because one person who has 3 Q. Can we have the deposition published? 
4 particular experience and training and education uses 4 MS. DUKE: Whicli volume? 
3 
5 one particular published egualanalgesic dose table to s MR. HIPPLER: Volume 2. Well, let me 
6 come up with a conversion dose and another physician ha 6 double-check to make sure my notes are correct, Yeah, j 
7 another one that they use doesn't mean necessarily that 7 why don't we publish Volume l and 2, 
8 either one of them is breaching the standard of care? 8 THE COURT: Do you have the originals, ; 
/o ~: ~~:~ ~i~~7::L I'm trying to get through my /o counse:s. DUKE: Yes, Your Honor. [ 
11 notes here, because I know you want to get out of here 11 THE COURT: Deposition of Dr. Stephen Lorden [ 
12 and get home again today, so l'm trying to not ask 12 Volumes l and 2, will be published, !. 
13 questions that I don't need to or that we've already 13 BY MR. HIPPLER: i 
14 asked. 14 Q. You know what? I read that wrong. Let me 
15 
16 
A. Okay. 15 see if! can save some time here. 
Q. Now, there has been some indication that 16 A. Okay. 
l 7 Mr. Byrne misdated his 29th note of a phone call which 1 7 Q. At the time of your first deposition, were 
18 took place on the 28th and his 30th note of a phone call 18 you aware Mrs. Sehmechel was a smoker? 
19 which took place on the 29th. Are you aware of that? 19 A. I don't think so. 
20 A. Yes, lam. 20 Q. Okay. That's my bad. I apologize. I got 
21 Q. And you would agree thal that occasionally 21 confused between the two depositions. It was a late 
22 happens to the best of providers? 22 night. 
2 3 And before I go 011 with the causation stuff, 23 A. Even myself. 
24 Q. And I want to talk, because you talked a 
25 little bit about how Methadone builds up based upon its 
24 there was something l wanted to go back 011 with regard 
2 5 lo conversion that I wanted to ask vou a ouestion about. 
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1 A. Please. 
2 Q. Okay. And l wanted to just see if you agree 
3 or disagree with the following statement. Okay? And 
4 I'll read this one sentence at a time, and you can agree 
s with each sentence. Okay? 
6 A. Okay. 
7 Q. Published tables-· and this is in the 
8 context of equalanalgesic dosing, as we talked about, 
9 and conversion of one drug to another. Okay? 
10 A. Okay. 
11 Q. Published tables va1y in suggested 
12 equalanalgesic doses. Do you agree with that? 
13 A. I agree. 
14 Q. Okay. And we're talking again for the 2003 
15 time frame. Okay? 
16 MR. FOSTER: f'm going to object, Your Honor, 
17 unless he shows the witness the article he1s reading 
18 from. 
19 THE COURT: Overruled. I think he can ask 
2 0 whether he agrees with these questions, wherever he's 
21 getting his source material. You may proceed. 
22 MR. HIPPLER: Okay. 
23 BY MR. HIPPLER: 
24 Q. Next sentence: Clinical response is the 
25 criterion that must be applied far each patient. 
Page 55 
1 A. Absolutely. 
2 Q. Okay. There is not complete cross-tolerance 
3 among these drugs in patients whose pain is well 
4 controlled. It is usually necessary to use 10 to 
5 20 percent less than equalanalgesic doses when changing 
6 dmgs and then retitrate to response, 
7 A. That is correct, but it's not correct 
8 regarding Methadone. 
9 Q. Okay. 
10 A. Because"" well, let me just say, regarding 
11 response, you have lo wait. 
12 Q. Okay. So you'd disagree with that regarding 
13 Methadone? 
14 A. Well, I would say that it's, yes, regarding 
15 Methadone; but you have to make sure that you wait the 
16 appropriate length of time. 
17 Q. Okay. And then the next statement: If pain 
18 is not well conlrolled, use equalanalgesic or l O to 
19 20 percent higher than equalanalgesic doses of the new 
20 opioid drug and retitrate to response. 
21 A. That is correct. But againt regarding 
22 Methadone, you have to make sure that you've waited lon 
23 enough to get the appropriate pain response. 
24 Q. Okay. And so if this is talking about when 
25 you do the initial conversion, and if ies ~~vino if 
Virginia M. Bailey, RPR, CSR No. 262 
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1 pain is. not well controlled when you're making the 
2 conversion, that you can increase equaianalgesic l O to 




Q. Okay. So you would disagree with that? 
6 A. I would dis -- I would disagree with that, , 
} 
7 especially regarding Metliadone. There's a lot of [ 
s genetic differences between how people react to opiates, 
9 and we just don't know, along with the long half-life as 
1 O to how people are going to react to it. 
11 Q, Okay. Now, going back to causation issues. 
12 I apologize for that detour. 
13 Now, we know, do we not, with hindsight, and 
14 particularly with the aid of an autopsy, that 
15 Mrs. Schmechel had conditions that put her at risk for a 
16 cardiac death? 
17 A. Yes, there are risks there. 
18 Q. And these type, these risks of cardiac death 
19 could include a sudden arrhythmia or electrical 
2 o disturbance in the heart? 
21 
22 
A. That is correct. 
Q. It could also include a sudden cardiac 






Okay. And do you know whether an acute 















myocardjal infarction, or cardiac arrest, heart attack, 
can be silent on autopsy, that is, no pathologic 
findings? 
A. That is something that I have heard. 
Q. Okay. And are you aware that Mrs. Schmechel 
was found on autopsy to have an enlarged heart, also 
known as cardiomegaly? 
A. Yes. 
Q. And cardiomegaly, or an enlarged heart, is a 
risk for a cardiac arrhythmia, or electrical 
disturbance, is it not? 




Q. Okay. And you would agree that, based upon 
your review of the autopsy and the other records in this ii 










history of high blood pressure? ( 
A. I don't know long history, but I know that :_;:•,' 
she has a history of high blood pressure. 
Q. And in fact, there were findings on autopsy 
of the effects of high blood pressure, specifically 
granulation in the kidneys. Do you know that? 
A. That I don't recall reading. 
Q. Okay. Do you have any reason to dispute 
that? ....... , ........ , ... ,,.,.·.:----.. ,-" •... ,,.,..,,.., .... , .......... .,.._,.~ ... -.. ,··-- ...... ... 
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1 A, No, I don't, 
2 Q, Okay. And would you agree that granulation 
3 of the kidneys is an indicator of high blood pressure? 
4 A. That goes back to my medical school days, 





Q. Would you defer to a patl10logist or 
cardiologist on that? 
A. Yes, I would, 
10 Q, Okay. Would you agree that Jong-term high 
11 blood pressure presents risks of cardiac events? 
12 A. Absolutely. 
13 
14 
Q, Including death? 
A. Yes. 
Page 60 l 
1 Q. Well, I think it was a term you used in your 
2 deposition. But within tile published guidelines of 
3 Baselt, which is a text book regarding toxic chemicals 
4 in man, have you reviewed that? 
5 A, No, I haven't. 
Q, Okay, So you don't ]mow whether tl1at amount 
7 foils within low, medium1 or within the low range of 
8 known cardiac -- pardon me -M known Methadone overdoses i 
6 
9 A. Basically, I was paraphrasing the report from • 
10 the autopsy physician. 
11 Q, Okay, And that's what he concluded? 
A, Yes, 12 
13 Q, That it was within the low range of 
14 Methadone? 
15 A, That's correct. 15 Q, And the risks that it include, both ischemic, 
16 that is, heart attack type events as well as electrical 16 Q, And it's also within the published 
1 7 disturbances? l 7 therapeutic ranges of Methadone? 
18 A, f think I would defer that to a cardiologist. 18 A. There is some overlap there, 
19 Q, Okay, And were you aware on autopsy that 19 Q, And the pharmacodynamics of Methadone are 
2 O Mrs. Schmechel was found to have a 75 percent naiTOwin 2 O such that a blood level that Mrs. Schmechel had could be 
21 of one of the main coronary arteries to her heart? 21 fatal for one person and could allow another person to 
22 A. Yes. If I recall, that was the left anterior 22 drive and function at a high level? 
23 descending arte1y, 23 A, That is correct. I would expect, though, a 
24 Q, And the right had a 50 percent narrowing? 24 level at what she had to be normal in somebody who had 









Page 59 Page 61 ; 
Q, Okay, And would you agree that narrowing of 1 Q. And r take it, you're not an expert in tenns , 
the coronary arteries to this degree can increase the 2 of detennining, based upon how much Methadone is four 9 
risk ofa fatal cardiac event? 3 in the blood at autopsy, of how much Methadone a patien! 
A. I am aware of that. 4 took at what particular times and how that translates? ; 
Q, And would you defer to a cardiologist to the 5 A. No, That's a very complex pharmacokinetic i ~-extent of that risk? 6 question which pretty much deserves Ph.D., you know, 
A, •Yes, I would. 7 expertise, I don't have that expertise, ; 
Q, And would you agree that, in coming to a 8 Q, Okay, And did you read Dr, Groben's I 
conclusion about the cause of death in Mrs. Schmechel, 9 deposition? r 
1 o it's important to take into account not only the fact 1 o A, I'm pretty sure l did, i 
11 that Methadone and Hydrocodone was found in her blooc 11 Q, Okay, Do you recall Dr. Graben indicating j 
9 
12 but also these underlying cardiac conditions and other 12 that if one were to remove the Methadone from the ) 
13 conditions? 13 equation, and he just had the dose of Hydrocodone that '' 
A. That is true, but we don't have evidence that 14 the patient had, or the level ofHydrocodone the patient ,; 
15 those other conditions contlibuted to her death, 15 had, Mrs. Schmechel had in her blood, that he would hav :' 
14 
16 Q, Okay. And there's nothing other than finding 16 attributed the death to cardiac death as opposed to :: 
1 7 levels of the medications in her death that indicate 17 Hydrocodone? 
18 that those caused death, either? 18 A. I vaguely remember hearing that, reading 
19 A. You have to take the whole thing into context 19 that. r read it very, very briefly, Yes, 
2 o regarding the dosing and the temporal events, 2 O Q. Okay. And do you recall reading the 
21 Q. Sure, And in tcnns of the amount of 21 pathologist's opinion that in order to get to the level 
22 Methadone that was found in Mrs. Schmechel's blood on 22 of Methadone that the patient had, although in low, in 
23 autopsy, that amount was within the low range of known 23 the low range of known fatalities> in the pathologises 
24 or attributed fatal Methadone cases; correct? 24 opinion, she would have had to have taken more than 
25 A, Define low for me, 25 30 milligrams a day for the four days preceding her ; 
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2 A. Yes, that is correct. 
3 Q. And in 2003, just so I'm clear, you were 
4 working at St. Mark's Hospital. You hadn't started your 
5 pain management clinic; is that correct? 
6 A. That is correct. 
7 Q. And you were doing both general anesthesia 
8 and pain management al that time? 
9 A, Actually, in·· actually, that is correct. 
10 Q. Okay. I think I'm just about done. Let me 
11 read through my notes one more time, make sure I1rn 
12 through this. 
13 A. Okay. 
14 Q. You would agree that in a patient like 
15 Mrs. Schmechel, receiving long-acting opioids, it's 
16 frequently necessary to give a short-acting opioid as a 
l 7 break-through pain medication? 
18 A. That is a common practice, yes. 
19 Q, And a common drng to use is Hydrocodone or 
2 0 Vicodin or Norco or whatever we want to call it? 
21 A, That is a common drng to use for 
22 break-through pain medicine, and l use ii myself. 
23 Q. Would you agree that a patient has a 
2 4 responsibility to follow directions from their provider 
2 5 regarding medications? 
Page 63 
1 A. Absolutely. 
2 Q. Would you agree that if a patient has adverse 
3 effects or problems from a medication, the patient needs 
4 to notify the provider? 
5 A. Absolutely. 
6 Q. And would you agree that a patient has a 
7 responsibility to be truthful with their provider 
8 regarding their compliance with prescribed therapies? 
9 A. Absolutely. 
10 Q. And would you agree that when a patient goes 
11 to a provider, they have a responsibility to tell their 
12 provider the trnth regarding their medical condition and 
13 compliance with treatment? 
14 A. Absolutely necessary. 
15 Q. And would you agree that if a patient is 
16 going lo slop a prescribed therapy, particularly 
1 7 something like CP AP, they need to lettheir provider 
18 know? 
19 A, Yes, they do. But it's often not told. 
20 Q. Unfortunately. 
21 A. Exactly. 
22 Q. And ifa provider asks a patient if they're 
2 3 using a CP AP, and if the patient isn't in fact using the 
24 CPAP or isn't compliant with the use of the CPAP, that 
2 5 the patient has the resnonsibilitv to answer truthfully 
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1 about that? 
2 A. Absolutely. 
3 MR. HIPPLER: Thank you, Doctor. 
4 THE WITNESS: You're welcome. 
5 THE COURT: Ms. Duke. 
6 MS. DUKE: Thank you, Your Honor. I just 
7 need to switch the Elmo out here real quick. And if we 
8 could just, as a preliminary matter, Exhibit 10 has 
9 already been admitted, but l would be referring to 
1 o Exhibits 200J and 200K, which have not yet been 
11 admitted, and 1 will be moving for their admission, 
12 THE COURT: Any objection from the plaintiff'? 
13 MR. FOSTER: No, Your Honor. 
14 THE COURT: Any from co-defendant? 
15 MR. HIPPLER: No, Your Honor. 
16 THE COURT: 200J and Kare, therefore, 
l. 7 admitted. 









1 CROSS EXAMINATION 
2 BY MS. DUKE: 
3 Q. Dr. Lorden, good afternoon. 
4 A. Good afternoon. 
5 Q. Just to clear up a couple of things that I 
6 want to make certain we're all on the same page, you 
7 certainly do not feel that Mrs. Schmechel was 
8 drng-seeking; correct? 
9 A. That is correct. 
10 Q. Meaning that she was not trying to switch 
11 providers and lo try and get medication when she should 
12 not have been. 
13 A. There's no evidence of that whatsoever. 
14 Q. And there's also no .evidence in the record 
15 that, or in Dr. Verse's records, that she was 
16 noncompliant with her Cl' AP therapy; correct? 
1 7 A. That is correct. 
18 Q. I think Mr. Hippler asked you this, But as l 
19 understand it, you are·· you do not feel that edema is 
2 0 something that would be a side effect of Methadone or 
21 any other opioid; correct? 
2 2 A. Methadone, no. Other opiates, yes. When 
2 3 they are delivered, especially into tl1e spine, they can 
24 cause lower extremity edema. But in this case> no. 
2 5 0. Right, Nol Methadone? 
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1 A. Not Methadone. 1 A. Oh, absolutely. ) 
i: 2 Q. You also agree with the principle that there 2 Q. And I assume you also agree that , 
3 can be multiple treatment options that a provider can 3 Mrs. Schmechel wouldn't have seen the dictated history ; 
4 use that would be within the standard of care and it's 4 and physical; correct? ~ 
5 up to the medical provider to use his or her judgment in 5 A. There's no reason for her to have done that, 
6 determining a treatment? 6 Q, That's not something you do in your practice? 
7 A. Absolutely. 7 A. Very rarely. 
B Q. Let's talk about physicians assistants a 8 Q, And she also wouldn't have seen the 
9 little bit. You would agree that a physician assistant 9 handwritten notes that Mr. Byrne made in the medical 
10 is a physician extender? Does that sound like a proper 10 chart; cOirect? 
11 term to you? 11 A. Are you referring to Exhibit 1 O? 
12 A. l would use that term. 12 Q. No. I'm referring to just the chart notes he 
13 Q. Physician assistants evaluate and treat 13 makes in the chart itself, not to Exhibit l 0. 
14 patients, and they do minor medical procedures; correct? 14 A. Oh, I see what you're saying. No, there's no 
15 A. That is correct. 15 reason for her to have seen those. 
16 Q. And that's all appropriate for them to do 16 Q, And obviously, Exhibit l O is the handwritten 
1 7 those things? 1 7 note that she did receive? 
18 A. Yes, it is. 18 A. That's my understanding. 
19 Q. It was certainly okay, in your opinion, for 19 Q. As I also understand it, you believe that 
20 Mr. Byrne to prescribe medications? 20 Mr. Byrne complied with the standard ofcare--well, 
21 A. Absolutely, 21 strike that. 
22 Q, That's something that Idaho law pennits him 22 As I understand it, you believe it's within 
23 to do? 23 the standard of care to use Methadone? 
24 A. Yes. 24 A. Absolutely . 
.. 2_s __ Q-"--. _A_nd_ld_a_h_o_l_aw_a_ls_o __ a_ll_o_w_s~p_h_~y_si_c1_·a_n ____ +2_s ___ Q~._A_n_d~y~o_u_c_e_rt_a_in~ly~w_o_u_ld_n_o_t_b_e_c_ri_ti_c_al_w_i_th_---;j 
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1 assistants to evaluate, plan, and implement plans of 
2 care, and you have no problem with that; correct? 
3 A. l have no problem with that. 
4 Q. So you are in no way critical of the fact 
5 that Mr. Byrne treated Mrs. Schmechel; correct? 
6 A. No, none whatsoever. 
7 Q. And actually, when we took your deposition, 
B switching gears a little bit on you here, we were 
9 talking about Dr. Vorse's change in the OxyContin from 
10 40 milligrams to 60 milligrams on September 16th. Do 
11 you recall that? 
12 A, Yes, l do. 
13 Q. And in that testimony, do you recall also 
14 saying that you felt, given that there was a 50 percent 
15 increase, and Mrs. Schmechel was complaining of 10 out 
16 of 10 pain a couple of days latel', that you really ha<l 
17 to guestion whether or not OxyContin was the appropriat 
18 drug; correct? 
19· A. There were two answers, if! recall. There 
20 was either it was the appropriate drug or the right 
21 dose. 
22 Q, You certainly agree that if Mr. Byrne spoke 
23 with Mrs, Schmechel about how she was to take the 
24 Methadone, that would have been within the standard of 
25 care; correct? 



























Mr. Byrne ifhe underdosed Mrs. Schmechel with respect j 
to the Methadone; correct? 
A. That is correct. 
Q. And as l understand it from your testimony 
today, you are not critical of Mr. Byrne making the 
medication change on Friday. You don't believe that 
that1s a standard of care breach? 
A. That is not a standard of care breach. 
Q. And to use your words, as I understand it, 
you also applaud Mr. Byrne's follow-up care and 
treatment of Mrs. Schmechel? 
A. Yes, I do. 
Q, With respect to converting a patient from 
OxyContin to Methadone, you would agree that iCs commc :·~ 
for practitioners to use an egualanalgesic table? 
A. Absolutely. 
Q. That that's what a lot of providers, such as 
yourself and physician assistants, are trained to have 
knowledge with respect to how it is they'll convert from 
one opioid to another? 
A. That is co1Tect. 
Q. There are a lot of different schools of 
thought out there with respect to what one text says 
versus another, aren1t there? 
A. There are. But the/re within reason. 
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1 Q. And so that means that if you select one 1 
2 school of thought that's within reason, that could be 2 
3 just as reasonable as selecting the second school of 3 
4 thought that may be different? 4 
his best judgment, can it still be a violation of the 
standard of care? 
A. Wow. Without proper knowledge, yes. 
Q. Do you feel in this case you have an opinion 
s A. Again, as I told Mr. Hippler, you need to use 5 
6 your best judgment. 6 
about whether or not Mr. Byrne had a proper knowledge f 
Methadone to be prescribing it to Mrs. Schmechel? 
7 Q. As l understand it from your deposition 7 MR. HIPPLER: Your Honor, this was asked in ! 
direct. 8 teslimony as well, you have not auempted in any way to 8 
9 try to detennine how much Methadone Mrs. Schmechel too, 9 
1 o to have her blood serum level be where it was on l 0 
MR. FOSTER: This is redirect, and I'm j 
following up on what you asked. j 






A. C01Tect. I don't have those capabilities. 
Q. Right. You're not a cardiologist? 
12 following up. , 
A. I am not. 
13 h b THEkCdOURdT: I undedrstpandhthat
1
. ']Tl he que
1
stiond •.• .'.,.•.· 
14 as een as e an answere . er aps overru e an 
Q. ,You*re not a toxicologist? 15 allow this question to be answered. You may answer. ~ 
A. I am not. 16 
17 
THE WITNESS: Okay. Tiiank you. ' 




And you1re not a pathologist? 
I am not. 18 provided to me, that Mr. Byrne does not have the i 
19 MS. DUKE: I have nothing further, Your 
20 Honor. 
19 knowledge of the pharrnacokinetics of Methadone to safe 3/ 
2 o prescribe that medication. ! 
21 THE COURT: Thank you. [fwe could get the 
2 2 lights back up, please. Redirect. 
23 MR. FOSTER: Thank you, Your Honor. 
21 BY MR. FOSTER: 
22 Q. And with regard to you applauding Mr. Byrne 
2 3 for his follow-up of Mrs. Schmechel, if the proof is 
24 ~1at on Saturday Mr. Byrne was informed that 24 
25 2 5 Mrs. Schmechel was having nausea, was having signs of 
Page 71 Page 73 
1 REDIRECT EXAMJNATJON 1 over-sedation, and was having lower extremity swelling, 
2 BY MR. FOSTER: 2 whether or not you think it's related to Methadone, do 
3 Q. Dr. Lordon, with regard to using your best 3 you have an opinion about whether or not Mr. Byrne 
4 judgment, do you have an opinion about whether or not 4 should at that time have personally seen Mrs. Schmechel 
s Mr. Byrne used his best judgment in his dosage and 5 in order to ascertain whether or not she was having a 
6 titration of Mrs. Schmechel's Methadone? 6 reaction to the Methadone? 
7 A. The initial dose, again, I'm very confused 7 MS. DUKE: Your Honor, l'll object. lt's an 
8 about as to what he used. What I am more concerned 8 improper hypothetical and assumes facts that are not in 
9 about is the titration schedule. And I feel as if that 9 evidence. 
10 the titration schedule was way too fast and created 10 THE COURT: Overruled. You may answer. 
11 toxic concerns. 11 THE WITNESS; Okay. So the question is, that 
12 Q. And as a general matter, if a physician's 12 she had some nausea, she had some over-sedation, and st 
13 best judgment is a violation of the standard of care, 13 had some lower extremity edema on Saturday, if that 
14 then would you be of the opinion that that's not really 14 would be a concern where he should actually see her, the 
15 best judgment? 15 most concerning thing would be the over-sedation, and J 
16 MR. HIPPLER: Object to the form of the 16 would feel as if she would nee<l tu be seen by someone, 
1 7 question. 17 either an ER physician, either himself, someone to 
18 MS. DUKE: Join. 18 asce1tain, to make sure that she was not getting already 
19 THE COURT: f'm sorry. I cotildn'thearthat. 19 into a toxic range. 
20 MR. HIPPLER: Object to the fonn of the 20 BY MR. FOSTER: 
21 question. 21 Q. With regard to the multiple treatment options 
22 THE COURT: Can you rephrase, please. 22 and their relationship to whether or not the standard of 
23 BY MR. FOSTER: 23 care is violated, do you believe that the treatment 
24 Q. When you're talking about best judgment and a 21 option chosen here by Mr. Byrne complied with the 
25 violation of the standard of care, ifa physician uses 25 standard of care? 
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1 MR. HIPPLER: Objection, Your Honor. H's 
2 his direct again. 
3 MS. DUKE: Join. 
4 THE COURT: Sustained. I believe it's beyond 
5 the scope of cross. 
6 MR. FOSTER: Your Honor, they asked him that 
7 exact question. 
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1 And explain it. 





THE COURT: Overruled. You may answer. 
THE WITNESS: Okay. Thank you. 
No, it doesn't. Because the·· if you had 
8 THE COURT: I recognize that, but it was 
9 covered in direct, though, so it's beyond the scope of 
1 o what the cross brought out. Sustained. 
7 too high of a dose, you could overshoot, and you can 
B start getting respiratory depression and sedation. And 
9 it takes much longer for the pain-relieving effects to '· 
l D actually catch up. And it's a drug that you have to be '; 
11 very, very careful with. And simply knowing a ·! J.1 BY MR. FOSTER: 
12 Q. Witl1 regard to the differences between 12 conversion, okay, is not enough. You need to know, hos': 
l3 OxyContin and Methadone, what is it about Methadone 
14 that, in your opinion, makes it different when you're 
13 easy it is to get into respiratory depression and l 
14 sedation doses, and that it takes a long time to get the j 
15 prescribing it as a switch from OxyContin? 
16 MR. HIPPLER: Objection, Your Honor. This is 
1 7 part of his direct. Asked and answered. 
18 THE COURT: Overruled. 
19 THE WITNESS: I'm sony. Can you ask your 
2 O question one more time, What's the difference between 
21 OxyContin and Methadone? 
22 MR. FOSTER: Would you mind reading it back, 
23 Virginia? 
15 pain relief. 
16 BYMR. FOSTER: 
17 Q. Regarding the cause of death, why do you 
18 believe that the combination of acute Methadone 
19 Hydrocodone toxicity caused her death? 
20 MR. HIPPLER: Objection, Your Honor. This is 
21 part of his direct testimony again. 
22 THE COURT: II was, counsel, but you inquired 
2 3 as to other causes; and I believe this is redirect to 
24 24 that. You may answer. 
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THE WITNESS: Okay. Thank you. 1 BY MR. FOSTER: 
2 OxyContin is a very predictable drug. We 2 Q. And put it into context of all the things 
3 know that 40 percent of the drug, when you first take 3 that they talked to you about, about the heart 
4 it, or at any time, is going to be released and that 4 condition, the hypertension, all that stuff, 
5 60 percent is going to be a sustained release. And we 5 A. Yes. Okay. 
6 know that after probably three to five doses that how 6 Yes, those are what we call comorbidities, 
7 predictable the drug is going to be. 7 and those are tisks. Okay? It shows in the autopsy 
With Methadone we don't have that. We have a 8 that there were some changes, but there isn't anything 
1 
8 
9 half-life that can be anywhere between I 5 hours and 9 other than changes that shows us that she died of any 
10 60 hours, average about 30 to 35 hours. But ifl take 10 other cause. And the only·· and yes, there is the 
11 Methadone or someone else takes Methadone, it's going t 11 possibility, albeit much less, in my, in my best 
12 be .. we don't know what that half-life is going to be. 12 clinical judgment, that she could have died of another 
13 What you have to do is, you have to start low, stay on 13 cause. l think the highest probability by far is the 
14 that dose, observe for toxic reactions and lower the 14 combination of the Methadone and the Lortab or the 
15 dose, if needed, if not stop the drug. Wait for that 15 Hydrocodone. 
16 roughly the five halt'lives, which is one week, reassess 16 Q. Why is it your opinion that the switch from 
1 7 the patient, and then consider increasing the dose and l 7 OxyContin to Methadone was a major medication change 
18 again waiting at least a week. 18 A. Because, one, there is different ways·· 
19 BY MR. FOSTER: 19 there are·· for one, one person may react to Oxycodone 
20 Q. With regard to the dosing conversion tables 20 much better than another person. We have genetic 
21 that you were asked about and the mathematical 21 differences. That1s the main reason between one person 
22 calculations between 30 milligrams a day and starting 22 doing very well with Morphine and another one not doin 
23 lower and getting to 30 milligrams a day, do those 23 very well with Morphine regarding maybe having a hip 
24 mathematical calculations and those dosing tables tell 24 replaced and post-op pain control. 
25 the whole story with reoard to the danger of Methadone? 25 There are-· the main pain receptor in the 
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1 body is called a Mu, MU receptor, and there are at least 
2 24 variants of that receptor. We don't know exactly 
3 what receptors each person has in this room, and r don't 
4 believe we even know exactly which receptors bind whic 1 
5 drugs, and the •• and that creates the main difference, 
6 So when you switch from one drug to another 
7 drug, okay, it may become either less potent or 
8 actually, even mme potent, or it may be staying the 
9 same. And the main thing you obviously need to be 
1 O worried about here is to make sure that it's not overly 
11 potent. And if you·· that's one of the main concerns, 
12 why I think it was the major change. 
13 The other thing is that the, how the body 
14 handles the drug, the phannacokinetics, okay, of the 
15 drugs are very different. I see that as a major change. 
16 MR. FOSTER: I have nothing further on 
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9 THOMAS JOSEPH BYRNE, 
10 produced as a witness, being first duly sworn, was 
11 examined and testified as follows: 
12 DIRECT EXAMINATION 
13 BY MR. COMSTOCK: 
14 Q, Mr. Byrne, good morning, soon to be 
15 afternoon. 
16 Would you stale your name fur lhe record untl 
17 introduce yourself to the ladies and gentlemen of the 
18 jury? 
19 A. Yes, sir. My name is Thomas J. Byrne. Last 
20 name is spelled B-Y-R-N-E. I go by tl1e initials TJ, 
21 Thomas Joseph. 
22 Q, In the fall of 2003, Mr. Byrne, you were 
23 employed by the Southern Idaho Pain Institute as a 
24 physician assistant; is that correct? 
25 A. That is correct. 
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Q, And ifl recall your history, Mr. Byrne, you, 
you wern an athletic trainer for a number of years and 
then sort ofreinvented your career in about 1995; is 
that correct? 
A. That is correct, sir. 
Q, And in 1995 you studied and became a 
physician's assistant; conect? 
A. That is correct, sir. 
Q, And thereafter, you worked as a physician's 
assistant in some various clinics; is that correct? 
A. Yes, sir. 
Q, And then you got involved with Dr. Dille as 
an employee of the Southern Idaho Pain Institute 
sometime in 200 l; is that fair to say? 
A. I believe that is, yes, 
Q, Okay. And prior to that time, as a PA, you 
did not have any specialty training in pain medicine; 
correct? 
A. That is con-ect. 
Q, Okay. And prior to that time •• well, let me 
just ask it this way. Can PAs, or are there available 
to PAs, advanced programs, if you are aware, in pain 
medicine that you can thereby get certified or boarded 
in pain medicine? 
A. At the time that I was in PA school, I was 
Page 5 
not aware of any program. 
Q. And so you don't hold any of those special 
certificates, if there are any, with regard to being a 
PA in pain medicine; correct? 
A. That is correct, 
Q. So what you leamed, and I'm not meaning to 
demean what you learned as a PA and in PA school from 
1995 until 200 l, but primarily your focus in pain 
medicine didn't begin until you went to work for 
Dr. Dille at the Southern Idaho Pain Institute; fair 
enough? 
A. I would not totally agree with that 
statement, no. 
Q. And explain that for me, if you would, in 
fairness to you. 
A. Yes, sir. During the course ofmy PA 
training, we had pharmacy training within the scope of 
our, our didactic year of training, And during the 
courSe of our clinical rotations, we had experience in 
working with multiple different types of physicians, 
from emergency medicine physicians to internal medicim 
physicians, pediatricians, family practice physicians, 
cardiologists; and during that time, gained experience 
in working with all types of medication, and amongst 
those, pain medications of all types. 
2 (Pages 2 to 5) 
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1 Q, Sort of the same training that Mr. Keller 
2 would have had, I gather; co1Tect? 
3 A. Yes, sir. 
4 Q. Okay. As an employee or a new employee of 
5 the Southern Idaho Pain Institute, did you sign an 
6 employment contract with the Southern Idaho Pain 
7 Institute, and as part of those documents~ was there a 
8 job description that became part of your practice at the 
9 Southern ldaho Pain Institute? 
10 A. Yes, there was a job description. 
11 MR. COMSTOCK: Could l have Exhibit 233, 
12 please, handed to the witness? 
13 THECOURT: Yes. 
14 BY MR. COMSTOCK: 
15 Q, Do you have in front of you Exhibit 233? 
16 A. Yes, I do. 
17 Q, And is that the employment agreement that 
18 existed in 200 I and also the description of job, the job 
19 description for physician assistant, PA services? 
20 A. Y es1 I believe it is. 
21 Q. Okay. l would like to direct your attention 
22 -- well, let me first ask a couple more questions about 
23 this. 
24 The job description, that helps define the 
25 role that you play, does it not, in terms of assisting 
6 
Page 7 
l the physician in that particular clinic; correct? 
2 A. Yes, it helps, sir, 
3 Q, And it helps define what you are to do and 
4 what you're not to do within the scope of your practice 
5 at that clinic; correct? 
6 A. Yes, it helps, sir. 
7 Q, ln part, it helps set the standard to which 
8 you practiced in that clinic, does it not? 
9 A. Y es1 sir. 
10 Q. And if the jury were to conclude that you did 
11 something in your practice that did not comply with 
12 what's stated in Exhibit 233, would you agree that you 
13 have dropped below the standard of practice which you 
14 were required to irieet'? 
15 A. I would agree that the job description is a 
16 general description; and we try and stay within the 
17 parameters of that description, yes. 
18 Q. And if you step outside or fall below the 
19 parameters of that description, would you agree that you 
2 0 have fallen below the standard to which you were to 
21 practice as a PA at the Southern Idaho Pain Institute? 
22 A. Yes, sir. 
23 MR. COMSTOCK: Okay. I'd also like to have 
24 your attention drawn to Exhibit Number 40 which is in 
2 5 the juror notebook. Could I have that handed to the 
Virginia M. Bailey, RPR, CSR No. 262 
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1 witness? 
2 THECOURT: Yes. 
3 BY MR. COMSTOCK: 
4 Q. Do you have Exhibit 40, Mr. Byrne? 
5 A. Yes, l do. 
6 Q. And that's a delegation of services 
7 agreemen4 is it not? 
8 A. That is correct, 




10 agreement which is signed and -- by yourself and by 
11 Dr. Dille; correct? 
12 A. That is correcl. 
13 Q, And this is a delegation of services 
14 agreement which is required by the Idaho Practice Act 
15 for Physicians Assistants, is it not? 
16 A. Yes~ sir. 
17 Q. And this is in effect in 2003; correct? 
18 A. Yes) it is. 
19 Q. All right. With respect to the delegation of 
20 services agreement, which is required by the Physician 
21 Assistant Practice Act and the Board of Medicine, does 
22 it indicate in there duties and activities which you 
23 were authorized to do? . 
24 A. Yes, it does, sir. 
25 Q, And does it also limit the parameters of some 
Page 9 
l of what you can do? 
2 A. Yes, it does, 
3 Q. And if, for example, Mr. Byrne, you engage 
4 and do something that is contrary to the delegation of 
5 services agreement, would you agree with me that you 
6 have fallen below the standard of care to which you 
7 should be practicing at the Southern Idaho Pain 
8 Institute? 
9 A. I would agree with that, sir. 
10 Q. All right. Now, ifwe look at what's marked 
11 as, what is the second page of Exhibit 32. 
12 THE COURT: Exhibit 40, sir? 
13 MR. COMSTOCK: Or Exhibit 40. Excuse me. 
14 Thank you, Your Honor. 
15 BY MR. COMSTOCK: 
16 Q, If we look al lhul -- tried lo hit the auto 
l 7 focus. And what I'd like to do is direct your attention 
18 to the language that is highlighted above, under initial 
19 evaluation. Do you see that? 
2 0 A. On, on my copy, there is nothing highlighted. 
21 Q. I'm sorry. Mine is on the board. But do you 
22 see the initial evaluation section of that? 
23 A. Yes, I do. 
24 Q. And would you drop down and read to the jury 
2 5 how that defines what you are to do and not do? 














A. You'd like me 10 read the entire section, 
Q. Yes, if you would, please. 
A. Yes 1 sir. 
Initial evaluation of patients. The 
6 physician assistant employed with Southern Idaho Pain 




Page 12 ; 
1 there was no chart note made to the effect that you had 
2 a conversation with Dr, Dille; correct? 
3 A. That is my recollection, yes, 
• Q. Okay. And it is your recollection that you 
5 spoke with him on Monday, corTect? 
6 A. That is correct. 
7 
8 
and Rehabilitation will be util\zed in the initial 7 Q. And it is the evidence in this ease, that, 
evaluation for patients seen in the facility, These 8 and I think you're aware, that you did not tell .: 
j 9 patients slem from a physician referral base and also 9 Dr. Dille what the dosages were that you were ,, 
10 patient self-referrals. Patients will require a full 10 recommending for Mrs. Schmechel when you spoke with him i 
11 history and physical on initial visit. Pertinent 11 on Monday? Conect? \ 
12 findings will be documented and recommendations made. 12 A. I did·· I do recall visiting with Dr. Dille \ 
13 The recommendations wi11 be reviewed by the supervisin 13 on that day. I don1t have a specific recollection of l 
14 physician to confinn findings and determine a treatment 14 the-- of the conversation, 1 
15 plan. 15 Q. And if you didn'ttell Dr. Dille what the i 
\( 
16 Q. Now, with respect to when you treated Rosie 16 dosage recommendations were1 then it would be a fair ~ 
1 7 Schmechel> she was an initial patient, was she not? 17 conclusion, would it not, that Dr. Dille was not given t 
A. That is correct, sir. 18 an opportunity, as the supervising physician, to confirm 'f-18 
19 Q, And you did an initial evaluation; correct? 1.9 your findings and determine the treatment plan? t 
20 A. Yes. 2 O Con-ect? 
21 Q. And you had recommendations for her 21 A. Could you repeat the question for me, sir? 
22 treatment; correct? 22 Q. lfyou didn't give Dr. Dille the dosages for 
23 A. That is correct. 23 what you had already done, because you had already 
24 Q. And you made pertinent findings with respect 24 implemented the plan, wouldn't you agree with me that i' 
t-2_5_t_o_h_e_r_p_h_y_si_c_a_l c_o_n_d_i_ti_on_,_d_i_<l_y_o_u_n_o_t?_. -------t-2_s_y_o_u_d_i_d_n_o_t g_i_v_e_D_r._D_il_le_t_h_e_in_fi_1'_JTO_a_u_·o_n_h_e_n_e_e_de_d_t_o __ -lj 
Page 11 
1 A. Yes, I did. 
2 Q. And where I have an issue here, and you and I 
3 may agree or not agree, but having come to your mind on 
4 September 26th, the first time you saw Rosie Schmechel, 
5 that you wanted to change her from OxyContin to 
6 Methadone and increase her Hydrocodone, did you make 
7 recommendations and ask that those be reviewed by the 
B physician on September 26th? 
9 A. To answer that question, I made 
10 recommendations to the patient) which we discussed and 
11 we initiated. 
12 Q. It's true then, that you did not, on 
13 September 26th, before initiating a treatment plan, 
14 review your recommended treatmenl plan with the 
15 physician? 
16 A. The recommendations were made and discussed 
l 7 with the patient and the - initiated, yes, sir. 
18 MR. COMSTOCK: Your Honor, could l ask that 
19 the witness, please, answer the question. 
20 THE WITNESS: And I did not discuss it with 
21 Dr. Dille at that time. 
2 2 THE COURT: All right. Thank you, sir. 
23 BY MR. COMSTOCK: 
2 4 Q. And in fact, according to the testimony in 
2 5 this case, when you did discuss her with Dr, Dille, 
Virginia M. Bailey, RPR, CSR No, 262 
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): 
1 detennine the treatment plan? ,. 
A. This process of examining a patient, and as , 
the document states, and again I don't have it 1 
2 
3 
4 highlighted here, it's a little bit difficult to pull / 
s out, where it states the patient's findings will be : 
6 documented and recommendations made, this is a dynam ¢ 
7 process by which Dr. Dille and 1 had worked together for f 
8 many years with many patients, many similar to · 
9 Mrs. Schmechel and recommendations were oftentimes 
10 initiated, and discussions about the patient were held 
11 at an appropriate time with Dr. Dille. 
),' 
Q. And in fact, you never told Dr. Dille what :, 
13 you were doing with regard to titrating the medication ,. 
12 
14 up, did you? f 
15 A. I don't have a specific recollection of that 
16 as part of the convcrsa tion. 
17 Q. If Dr. Dille said that in his deposition, 
18 would you have any reason to disagree with that? 
A. l would not. 19 
20 i Q. lfDr. Dille said in his deposition that he i 
21 was never infonned as to the dosage that you were givinf \ 
22 this woman, would you agree with that? 
23 A. l would agree, yes. 
24 Q. And so getting back to the delegation of 
2 5 services agreement, which defines your standard of care 
4 (Pages 10 to 13) 
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Page 14 Page 16 i 
1 in part for any patient that you're treating, as 
2 required by the Idaho Board of Medicine, I take it that 
3 you won't agree with me that Dr. Dille was not given the 
4 adequate infonnation so that he could detennine the 
5 treatment plan as opposed to you detennining the 
6 treatment plan? 
7 A. I wouldn't go so far as Lo say that I 









was September 26th of2003; correct? 
A. That is correct. 
Q. All right. I'm going to show Exhibit 9. 
Your Honor, Exhibit 9 is in the jury notebook. 
Do you recognize Eshibit 9, which has been 
admitted into evidence as the calendar for 
September 26th for the Southern Idaho Pain Institute? 
A. Yes, that appears to be correct. 
9 describe my close working relationship with Dr. Dille 
10 was one of years of working together, my recommendatio 
9 
niO 
Q. And to protect patient confidentiality, \ 
obviously, of patients other than Rosie Schmechel, they 1 
have been, and iightfully so, blocked out; correct? 11 being made and implemented to a certain degree with 
12 close follow-up with the patient and discussing the 
13 patient with the doctor. 
14 Q. If we look at Exhibit 233, which is the 
15 contract you entered into as a PA, and look at the 
16 second page of Exhibit 233, and we've already talked 
17 about this as helping set the standard of care to which 
18 you must practice at the clinic, the last sentence of 
19 the first paragraph which deals with initial evaluation, 
20 do you see that? 
21 A. Yes, l do. 
22 Q. Follows a description of things that you 















Q. Okay. We look at the time allounent for 
Rosie Schmechel1 and again it says over here Ws a new 
patient evaluation back; co1Tect? 
A. Yes, sir. 
Q. All right. And the lime lotted was from 8:15 
until 8:45; correct? 
A. l believe that's what it says, though I 
don't~-
Q. The time allotted was from 8: 15 to 8:45; 
correct? 
MS. DUKE: Your Honor, l'rn going to object. 
He's misstating the document. It clearly shows it's j 
~~~ ' 
24 A. Yes, sir. 24 
25 Q. And it states: These results will be 25 1------------·-------------t----------------------;i 
Page 15 Page 17 j 
' 1 reviewed by the supervising physician to detennine and 1 THE COURT: Sustained. 
•,: 
2 confirm findings and fonn a treal1nent plan for the 2 BY MR. COMSTOCK: 
3 patient. 3 Q. Well, which is it? 8:00 until 9:00? It 
2 
'1 
4 A. Yes, it does say that. 4 looks like 9 o'clock is blocked out for another patient. 
5 Q. Okay. And in this situation, where Dr. Dille 5 A. If I could explain, the next patient 
6 was never informed as Lo the dosage, are you saying that 6 appoinunent would start at 9:00. 
7 he somehow confirmed the treahnent plan? 7 Q. Okay. So the time allotted for Rosie 
8 A. In the sentence above with which you read, it 8 Schmechel was 8: 15 lo 9 o'clock; correct? 
9 says, this will include ordeiing of appropriate tests 9 A. Yes, l would agree with that. 
10 and presciibing of medications and then goes on to say, 10 Q. All light. Thank you. And then ifwe look 
11 these results will be reviewed by the supervising 11 at the number of other patients that were in the clinic 
12 physician to detennine and confinn findings and form a 12 that day, were those all patients that you were going to f 
13 treatment plan for the patient.. 13 be seeing? 
14 Q. In the absence of giving Dr. Dille any 14 A. Yes, that is correct, l would. 
15 information about the dosage that you were recommendin 15 Q. So you had a -- j 
16 for this change from OxyContin to Methadone, and in the 16 A. I would make one other statement. There were l 
17 absence of having told Dr. Dille how you were titrating 17 other patients that would come to our clinic for other 
18 her up, are you telling me that be somehow confinned the 18 services, such as filling of a pain pump or a task that 
19 treaunent plan? 19 was performed by the RN that was working on that 
20 
21 
A. He did not at thattime. 20 particular day. Sol couldn't tell you that I, tl1at 
Q. In fact, Rosie Schmechel died without 21 every single one of these patients was a patient that I 
22 Dr. Dille knowing what the dosages were that you had 22 was supposed to see, because the names are blocked out. i 
23 recommended for her; true? 23 Q. A busy day in the clinic? , 
24 
25 
A. That is con-ect. 24 A. A typical day at the clinic, yes. 
Q. Your first onnortunity to see Rosie Schmechel 2 5 0. And vou had 45 minutes allotted for Rosie 
. ,, .. ,_.,.,.,.,.,., .. _,,.,, .. ~.:c · ...... ,.,.,.,, '""~""'"'···'"·'""'"'""'"·"'•": .• ~ .... ,.,., .• , ..... .,~.-,,.~ u•-.,". · · 
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Page 18 Page 20 ; 
1 Schmechel; co1Tect? 1 capacity to gradually increase over time in terms of its 
2 A, Yes, that is correct. 2 level of toxicity; true? 
3 Q, And the jury knows, and I would ask you just 3 A. Yes, I did. 
4 to confinn, that you did in fact change her from 4 Q. And that's because of its long-acting 
5 OxyContin to Methadone on that day? 5 half-life; correct? 
6 A. That is correct. 6 A. Yes. 
7 THE COURT: Counsel, could we break for the 7 Q, You understand that Methadone, like other 
8 noon recess a little early at this time? l have a brief 8 opioids, had the capacity to repress respiratory drive; 
9 meeting r need to attend to that, if l wait till 12:30, 9 correct? 
10 may miss. And I recognize we're a little ahead, but 1 o A. Yes. 
11 would this be a reasonable time to stop? 11 Q. And although the timing of that reaction [ 
12 MR. COMSTOCK: It works, Your Honor. Sure. 12 might change from opioid to opioid, and we've heard , 
13 THE COURT: Okay, Ladies and gentlemen, 13 testimony about Methadone and how it takes a while for ,\ 
14 then, again, the same admonition you've been given. Do 14 it to get to levels that might be toxic, but 
15 not talk about this case over lunch, or snacks, l guess, 15 irrespective of what opioid you used in your practice, 
16 It's pizza, l hear it is today, so enjoy that, and we 16 you understood that they had a capacity to decrease 
1 7 will return in a little over 20 minutes today, given my 17 respiratory drive; true? 
18 meeting circumstance; but again, we'll see you back as 18 A. Yes. I felt I had a good understanding of 
19 soon as time is up. Please, rise for the jury. 19 that concept. 
20 (12:20 p.m. -· Recess.) 20 Q. And the standard of care to which you 
21 21 practiced at that time required you to conduct a 
22 22 complete and thorough history of the patient, did it 
23 23 not? 
2 4 2 4 A. That is correct. 
25 2 5 Q. Required you to conduct a complete and 
1---------···--··"·· ....... , ..... --~-~----------+---..:---~----"---------'---------1; 
1 
2 
(] :02 p.m. - Reconvene.) 
3 (ln the absence of the Jury.) 
Page 19 
4 THE COURT: Thank you very much, Anything 
5 before we return the jury? 
6 MR. HIPPLER: No, Your Honor. 
7 THE COURT: Mr. Byrne, you may resume your 
8 place on the witness stand, and we'll bring the jury 
9 back. 
10 
Page 21 :: 
1 thorough physical examination, did it not? 
2 A. That is correct. 
3 Q. Required you to carefully consider, if you 
4 were going to change a patient from one long-acting 
5 opioid to another one? 
6 A. Yes. 
7 Q, You'd agree that the standard of care 
8 required you, if you were going to make a change in 
9 long-acting opioids, lo very, very carefully instruct 
10 the patient regarding the use of those opioids? 
11 (In the presence of the Jury.) 11 A That is correct. 
12 THE COURT: Thank you very much, Be seated. l2 Q, Similarly, if you thereafter made a decision 
13 The record will reflect the jurors have 13 that you were going to increase the amount of opioid 
t l4 returned to the courtroom in their proper seats, and 14 they were taking, you had an obligation to carefully , 
15 Mr. Byrne is on the witness stand, still under oath. 15 instruct them at that point with respect to that change? ' 
·· 16 Mr. Comstock, you nwy proceed. 16 A. That is correcl. ( 
17 MR. COMSTOCK: Thank you, Your Honor. 17 Q. You'd also agree that the standard of care ' 
18 
19 BY MR. COMSTOCK: 
20 Q, Mr, Byrne, on September 26th of 2003, by that 
21 time you knew that Melhadone was a long-acting opioid 
2 2 which was a powerful medicatio,i and had a long 
23 half-life; true? 
24 A. Yes, 
2 5 Q, You understood at that time that it had the 
' .... -- - •• ,,,c•, •• '""'"·--·· ... ~ ,. ·---~~-. 
Virginia M. Bailey, RPR, CSR No. 262 
l 8 required you to very closely monitor their symptoms and '. 
19 their progress throughout the titration up when you were i 
20 making a change from one long-acting opioid lo another?: 
21 True? · 
A. Yes. 22 
23 Q. Now, on September 26th, when you made the 
24 decision, in the absence of Dr. Dille, to change from 
2 s OxyContin to Methadone, did you aUempt to call 
6 (Pages 18 to 21) 
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1 Dr. Dille by phone? 
2 A. No, I did not. 
3 Q. Was Dr. Dille in the clinic that day? 
4 A. He was not. 
5 Q. Was there any other physician in the clinic 
6 that day? 
7 A. There was not. 
a Q. You knew, did you not, from Rosalie 
9 Schmechel's history, that she had been treating with 
10 Dr. Vorse for a number ofycars; tme? 
11 A. Y es1 I was aware of that. 
12 Q. And you understood, from practicing in this 
13 community, that Dr. Vorse was a specialist in pain 
14 medicine; true? 
15 A. Yes, sir. 
16 Q. And you understood that Dr. Vorse was also 
17 boarded in several other specialties, one including 
18 sleep medicine? 
19 A. Yes. 
20 Q. You understood she's boarded in 
21 anesthesiology? 
22 A. Yes. 
23 Q. And you learned from Rosie Schmechel that she 
24 had been on an OxyContin therapy prescribed by Dr. Vor 
25 starting in about 1999; true? 
Page 23 
1 A. l believe that's right. 
2 Q. Yet, in the absence of Dr. Dille, in the 
3 absence of making any phone call to Dr. Dille, in the 
4 absence of trying to contact any other physician 
5 associated with the clinic, in the absence of Dr. Dille, 
6 you chose not to call Dr. Vorse to find out more about 
7 how Rosie had been responding to the OxyContin over th 
8 years that Rosie had been treated by Dr. Vorse; tme? 
9 A. Yes. 
10 Q. And that's a conscious decision that you 
11 made; true? 
12 A. Yes. 
13 Q. Now, when you started Rosie Schmechel on her 
14 Methadone, you wanted her to start out at 5 milligrams; 
15 is that correct? 
16 A. That is not correct. 
17 Q. You wanted her to start out at IO milligrams? 
18 A.. The starting dose that l outlined for 
19 Mrs. Schmechel, during the course of our lengthy 
20 discussion of the medication of Methadone, was 15 
21 milligrams twice a day, or 30 milligrams total dose. 
22 Q. On the first day, you wanted her to start out 
23 at 5 milligrams; correct? 
24 A. That is correct 
25 Q. That is what you told her; correct? 
Virginia M. Bailey, RPR, CSR No. 262 





1 A. That is correct. 
2 Q. That's not what you wrote on the note that 
3 you gave to her to take home, though; is it correct? 
4 A. l believe I did write 5 milligrams, yes. J :,; 
5 Q. Okay. Let's look at, if we can, Exhibit 10. ~ 
6 And again, in fairness to you, Mr. Byrne, as I read 
.~ 
7 this, you wrote, Methadone, correct? I'm sorry. You ;. l a don't have it in front of you yet You have the actual ) 
9 original note in front of you, do you not? 1 
10 A. Yes, I do. 4 
11 Q. In your handwriting; correct? :1 :' 
12 A. Yes. i 
13 Q. You wrote, Methadone, one-half to one pill .. 
14 every 12 hours. So this note didn't tell her on the ' 
15 flrst day to limit what she look to just one-half of a 
16 pill, or 5 milligrams; right'? 
17 A. Correct. 
18 Q. So this note is inconsistent with what you 
19 say you told her to do that day; correct? ~ 
20 A. The instructions that I gave her in person, i 
~ 
21 well, during our lengthy discussion, were that we would I 
22 start her at one-half milligram every 12 hours, and then ~ ~ 
23 as I outlined to her, a safe initial dose along with a '' (i 
<£4 gradual, safe progression of the medication. " t 
25 Q. Thats not, however, what you wrote in K 
I 
Page 25 ! > 
:! 
1 Exhibit 7, which is the log of medications that's kept 
2 in tbe clinic; correct? 
3 A. ln the medication log that is dated 9/26, I ! 
4 wrote, Methadone, 10 milligrams, ql2 hours, number 90, \ 
5 with no refills. Hydrocodone l 0-500, number 70, with 
6 one refill. } 
3 7 Q. And that's not what you claim you told her; 
' a correct? ' 
9 A. This is information that is in the chart, for ~ 
10 my reference, for Dr. Dille', reference; and this is not :t 
ll infonnation that's given to the patient at any time. t 
12 Q. Well, let me show you Exhibit 25, which is i, 
13 information given to the patient, which is the patient :l .i 
14 information leaflet she got from the pharmacy when she ,, 
15 filled your prescription. \' 
16 That document tells her to take t ' 17 one-and-one-half tablets twice daily; correct? .\ 
18 A. Can you tell me where it says -- I don't have -! 
19 -- this is the first time ~- firsl time rve seen this, 
20 Q. In the upper right-hand comer. Upper 
21 right-hand corner. 
22 A. Yes. It says take one-and-one-half tablets 
23 twice daily. 1: 
24 Q. And those are instmctions that you gave to 
25 the ohannacist for them to fill her orescriotion· ;: a 










2 A. Yes, l did, 
3 Q, And in fact over here on the right-hand side, 
4 we find your name as the doctor, TJ Byrne, PA? 
5 A. That is correct. 
6 Q. And that's inconsistent with what you say you 
7 told her to take; correct? 
8 A, l outlined in detail with Mrs. Schmechel 
9 during the time that we met, that her dose was going to 
10 be 15 milligrams twice a day, but that we were going to 
11 initiate that on a gradual basis, in order to avoid side 
12 effects that any patient might undergo with any new 
13 rnedication, Methadone being one of those. 
14 Q, And the instructions that were act11ally on 
15 the pill bottle itself, you have seen, have you not? 
16 A. Yes, l have. 
17 Q, And those instructions were to take 
18 one-and-a-half, which is 15 milligrams, twice a day 
19 correct? 
20 A. That is correct. 
21 Q, On either the patient information leaflet, 
22 which is Exhibit 25, or on the actual pill bottle she 
23 was gotten, is there any infom1ation given to her about 
24 taking 5 milligrams and working it up from there? 
25 A. 






























l meeting with you on Monday, the 29th, starting at page :, 
27, and you can follow along with me, if you need to. :, 
t Otherwise, you can just listen to what l read. , 
r A. Okay. ;. 
,i 
Q, Page 27, line 4, question -- and this is from j 
myself to Dr. Dille. , 
A.O~ I 
MR. COMSTOCK: From talking with "" actually, I 
Your Honor, at this point it might be appropriate to j 
give the jury the instruction on what a deposition is. ; 
THE COURT: Counsel, r believe you're correct i 
~~ I 
Ladies and gentlemen, if' you have your ! 
instructions that we gave you at the beginning of the j 
case, if you would turn to Instruction Number 9, it (i 
reads: l 
r;· 
Certain evidence will be presented to you by ; 
deposition. A deposition is testimony taken under oath ) 
before the trial and preserved in writing and upon 
videotape. This evidence is entitled to the same 
consideration you would give had the witness testified ! 
from the witness stand, You will only receive this j 
testimony in open court. Although there is a record of j 
the testimony you are about to hear, this record will 
On those two documents, there is not. --- ·---· .. not be available to you during your deliberations. -----~-----+--------'--·--"-'----------1.,; 
Page 27 
1 Q, And those are documents that the patient 
2 actually is given; correct? 
3 A. Yes. 
4 Q. Along with the Exhibit IO, which is the 
5 handwritten note you gave her; correct? Those are the 
6 things that she had in her hands; correct? 
7 A. Yes. 
8 MR. COMSTOCK: I want to talk with you 
9 briefly about your discussion with Dr. Dille, and I'm 
1 O going to read to you what Dr. Dille has said in his 
11 deposition, which I would ask to be published at this 








MR. HIPPLER: Your Honor may we side bar? 
THE COURT: Yes. Step up, please, counsel. 
(Discussion held off the record.) 
THE COURT: The deposition will be published. 
THE WITNESS: Thank you. 
BY MR. COMSTOCK: 
Page 29 / 
l Thank you, counsel. You may continue. 
2 MR. COMSTOCK; Thank you, Your Honor. 
3 BY MR. COMSTOCK: 
"( 
4 Q, Question, from talking with T.J. Byrne, I'm ., ., 
5 going to generalize here, and I -- l may make some " 
6 mistakes, and correct me if! do, but from talking to ! 
7 Mr. Byrne, I'm led to believe that on Friday, j 
8 September 26, 2003, the intake evaluation was conducted\. 
9 by himself, and a plan was implemented and placed into / 
10 effect that day to convert her from, you know, an \ 
11 OxyContin based therapy regimen to a Methadone based ) 
12 therapy regimen and that you didn't talk with Mr. Byrne I 
13 about Mrs. Schrnechel or her case until sometime the i' 
14 following week; is that correct? ' 
15 Answer, that is correct. 
16 At line 20, I believe that I had a discussion 
1 7 with Ms. -- no. 
Question, at line 15: As you sit here today, 
19 do you remember what day of the week it was when you ) 
18 
2 0 finally had a discussion with Mr. Byrne about , 20 
:n Q. Mr. Byrne, and ladies and gentlemen of the 21 Mrs. Schmechel? .) 
2 2 jury, please, bear with me while we read through what-- 22 Answer, at line 20: l believe that l had a J 
23 A. I'm sorry. I couldn't hear what you said. 23 discussion with Mr. Byrne on the following Monday, , 
24 Q. Mr. Byrne, please, bear with me, if you will, 24 Question, did you have -- and I want to kind \ 
25 while we read through what Dr. Dille said about his 25 of, to get kind ofa handle on how many times you and ) 
······"'"'" ,., .,,·., , .. , . ·;. _, -···'·· .. ..,.,. __ . , ....... ~ .. """'·""' ,,,,,,, ............. •;-'1.•.,,, .. ~,.,"'"'~,~.;:;1J1,~i.~m'>r.:;;;,::;::. '" '"'~"""''~'''""'"'"'·''"~'-'"°' 
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Page 30 Page 32 \ 
1 Mr. Byrne reviewed Mrs. Schmechel's case. Did you tal1 1 correctly, on Monday, September 29th, 2003, you were n /t 
2 with him about Mrs. Schmechel on Tuesday of that week 2 infom1ed of the dosage of Methadone that was going to bi 
P, 3 3 having spoken with Mr. Byrne the day before on Monday used with Mrs. Schmechel; but under your practice with I 
Mr. Byrne, he had authority to implement what he thougl ' 4 No. 4 
5 Question, Wednesday? 5 was appropriate in his judgment? (1 
i; 
6 Answer, no. 6 Answer, yes. 
7 Question, and I think she passed away on 7 Question, did Mr. Byrne discuss with you on 
8 Thursday, if I 1-emember correctly. Did you talk with 8 Monday, September 29th, Mrs. Schmechel's history of 
9 him on Thursday'/ 
l. 0 No. 
11 Moving to page 38, line 21. Question, I want 
12 to move to the, that Monday, September 29th, 2003, whe1 
13 you talked io T.J. Byrne about Mrs. Schmechei. Now, yo 
14 understand, on that day, did you not, that 
15 Mrs. Schmechel had initially come to the clinic the 
16 previous Friday, September 26th; is that correct? 
17 Answer, that1s correct. 
18 And at that time did you understand that 
19 Mr. Byrne had already implemented ·a change in her 
20 medical management? 
21 Answer, yes. 
22 Question, and did you understand that the 
23 implementation of that change occurred on Friday, the 
24 26th and continued throughout the weekend up until 
25 Monday, when you and Mr. Byrne talked about her case? 
Page 31 
l Answer, yes. 
2 Question, did you understand that Mr. Byrne 
3 had converted her Schedule [I aspect of her management 
4 of pain control from OxyContin to Methadone? 
5 Answer, yes. 
6 Moving to page 42, question at line 12: When 
9 lumbar arachnoiditis? 
10 Answer, no, 
11 Did he discuss with you her history of what 
12 was going on with her left knee? 
ll13 Answer, no. 
14 Did he discuss with you what was going on 
15 with her right knee? 
l.6 Answer1 no, 
17 Did he discuss with you anything about limb 
18 movement disorders? 
19 Answer, no. 
20 Did he discuss with you anything about her 
21 history of hypertension? 
22 Answer, no. 
23 Did he discuss with you anything about 
24 history of having a nasal obstruction? 
25 Answer, he told me that she had obstructive 
Page 
1 sleep apnea. 
2 Question, in that regard, did he discuss with 
3 you that there was a planned surgery for an anatomical 




Moving to page 55, line 21. Question, l 
33 
7 you met with Mr. Byrne on Monday, the 29th, how long di 
8 you two -- did you two discuss Mrs. Schmechel? 
7 gather from your answer that when you and Mr. Byrne wer 
8 talking about Mrs. Schmeehei on September, Monday, 
9 Answer, very brief. 
10 Question, what does that mean? 
11 Answer, my recollection is that he said 1--
12 I had a new patient, new patient come in on Friday. She 
13 was being seen by Dr. Vorse. She didn't want to go to 
14 Dr. Vorse because of the distance of travel. She 
15 previously, she'd previously been on OxyContin and 
16 wanted to try something else; and l changed her to 
9 September 29th, you did not take a copy of his 
1 O handwritten notes and review them at that point? 
11 I did not. 
12 Mr. Byrne, ['ve just read to you Dr. Dille's 
13 testimony under oath given to us on June 2nd of2006 
l.4 regarding his conversation with you on that Monday. Do 
15 you disagree with anything he said? 
16 A. No. 
17 Methadone. And he said -- and J said, well, does she 17 Q. I want to talk with you next about the 
18 have any other medical problems? He said, she has sleep 18 process of note keeping, and starting at the Southern 
19 apnea, and she's being treated with CPAP. And I said, 19 ldaho Pain Institute; and J would, first ofall, ask if 
20 oh, okay. That's fine. And that1s the extent of it. 20 it was your practice, when you were doing an initial 
21 Question, did he discc1Ss with you during that 21 evaluation, to enter handwri1ten notes into the chart? 
22 conv.ersation the dosage that he had recommended for her? 22 A. Yes. 
23 Answer, no. 2 3 Q. And was it your practice typically, when you 
24 Next, moving over to page 48, line 16: 24 had any interaction of medical significance with a 
25 Question, so if! understand what you're saying to me 25 patient, to enter a handwritten note into th.e c~art?, ..... 
.. _,,., .. • · · ·• ,.,, '•""" "·v ... ··" :·w,,,·, "'""'' ,.,,.,,c,;, < •···"··'"··'-" •· • ·,· •. ,., .. ~.,, •• , .,.,, .. ,,,, "··"' • •• ,,~.-,.--·c '•'•·'"·" • ,..~,, ~ .,,.. .. 
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A. Could you ask me that once more, please? 1 and Rosie Schmechel and on Monday; correct? 
Q. Sure. Was it your practice, when you had any 2 A. Thal is correct. 
3 contact with a patient of medical significance, to enter 3 Q. And yet, you have entered a handwritten note 
4 something handwritten into the handwritten part of the 4 for a conversation on Tuesday, the 30th, into the chart 
5 chart? 5 regarding a phone conversation you had with Rosie 
6 A. It's a little bit of a tough question to 6 Schmechel; COlTCCt? 
7 answer from the respect that we would get a lot of phone 7 A. That was a mistake on my part, yes. 
8 calls from patients; and I may not have a chance to 8 Q. A mistake. What do you mean by that? 
9 write down every -- everything, but J tried to dictate 9 A. The date that J documented was a mistake. 
10 those conversations. 10 Q. So when you handwrote, Tuesday, the 30th, 
11 Q. So if you talked to a patient during the 11 into this chart, that was a mistake? 
12 working day of the week, as opposed to a weekend when 12 A. The date that this was documented was in 
13 you might not be at your ciinic1 if you taiked to a 
14 patient from the clinic and ifs a conversation of 
15 medical significance, for example, upping their pain 
16 medicrition, is it your practice to enter that into the 
17 chart with a written hand note? 
18 A. If! have the chart available to me. But 
19 typically, yes. 
20 Q. I'm going to hand you the -- I'm just going 
21 to show you and the jury a copy of the-- of Exhibit 1, 
22 which is the handwriuen chart note for September 26th 
23 for Rosie Schmechel; is that correct? 
24 A. Exhibit 1? 




A. Yes, I do. 
Q. All right. And that's a copy of the chart 
Page 35 
4 for the evaluation done initially on September 26th; is 
5 that correct? 
6 A. Yes, it is. 
7 Q. And also, at the bol1om of that chart, we 
8 find another handwritten note that bears the date of 
9 September 30th; coffect? 
10 A, Yes, that's correct. 
11 Q. And so what we know from this is that there 
12 was charting that was done for Mrs. Sclunechel for the 
13 26th, which commences sort of at the top of this sheet 
l4 of paper --
15 A. Yes. 
16 Q. ,_ and goes all the way down through the 
1 7 seven points under the assessment and plan; co1Tect? 
18 A. Yes. 
19 Q. And the chatting below that, it has to do 
20 with September 30th? 
A. Yes. 
13 error. 
14 Q. So you're now saying that, even though this 
15 is the official chart that you, or you made e11tries at 
16 the time the contact occurred, that this really should 
1 7 be another date, if we looked down at the botlom? 
18 A. That is correct. 
19 Q. So you're saying that should be corrected to 
20 Monday, the 29th'/ 
A. Yes, sir. 21 
22 Q. Okay. We'll explore that some more. I'd 
2 3 like to show you -- and the jury has seen it before -· 
24 Exhibit 4. And Exhibil 4 carries a date of Monday, the 
25 29th, of2003; correct? 
1 A. Yes, it does. 
2 Q. And it's indicating that you spoke to 
3 Mrs. Schmechel today; correct? 
4 A. Yes, that's what it indicates. 
5 Q. It says, today? 
6 A. Yes. 
Page 37 
7 Q. And what I am now being told is that this 
8 chart note, because you made yet another mistake, really 
9 reflects a conversation that occurred on Sunday, the 
10 28th? 
11 A. That is correct. The note was dictated on 
12 the 29th, upon -- ofmy return from the weekend; but the 
13 conversation, to the best ofmy ability to recall, took 
14 place on the 28th. 
15 Q. But that's not what you told us under oath 
16 when we took your deposition in Muy of 2006, is it? 
17 A. No, it is not. 
18 Q. In fact, when we took your deposition in May 
19 of 2006, Mr. Byrne, you denied having any conversation 
2 O whatsoever with Rosie Schmechel on Sunday, the 28th; 
21 con-ect? 21_._ 
22 Q, Now, it1s 1ny understanding, from what is 22 A, That is c-orrect. 
23 being said to us now, as opposed to what was on the 23 Q. And now you are changing that testimony, 
24 typewritten chart notes, that ther~ were conversatlons 24. which was under oath, saying it was a mistake, and 
2 5 with Rosie Schrnechel that occuITcd on Sunday between yoll2 5 indicating to us that this chart note, date_d __ 9/_?21Q'.3., ........... .. 
"'·.· , ... , .. , ...... """' ··"·····-·,,.,,-,, .. · .. ,,,., '.,··. . .... - ... , ...... , .. , .. _ ..... , .. _.,_,,, ... ., ··" .. __ ,,,.,,,,,_ .. ,. 
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Page 39 Page 40 
l really reflects the conversation you had with 1 was your plan and your understanding that she was going 
to continue with this program, meaning 10 milligrams at 
bedtime and IO milligrams at daytime, until she came 
back in to be rechecked as scheduled? Right? 
2 Mrs. Schmechel on Sunday; right? 2 
3 A. That is correct. 3 
4 Q, Since you couldn1t remember any conversation 4 
5 whatsoever with Mrs. Schmechel on Sunday, the 28th, whe, 5 A. Yes. And I would like to also mention that 
6 we took your deposition under oath, how is it that you 6 we had a lengthy discussion about the dosing of 
Methadone, that the initial dose was 15 milligrams, and 
again, that as the days progressed, we would again do a 
conservative, safe advancement of the dose, as we 
7 
9 
now believe that this was a mist'ake? 7 
A. Phone records have indicated that I had a 8 
9 convernation with Mrs. Schmechel on the 28th. And it's 9 
10 my opinion that the information within the note is 10 detenuined how her pain level was and how she was 
11 tolerating the medication from all respects. ll accurate and reflects tbe conversation that I had on the 
12 28th. It was dictated on the 29th. But l just did not 12 MR. COMSTOCK: Move to strike, Your Honor. 
13 tnention th~{ I ~poke lo ivfrs. Schmechel on Sunday, the 13 Nonresponsive. 
14 28th. 14 THE COURT: I'll allow it to remain. 
15 Q. ln the face of Mrs. Schmcchel telling you, 15 BY MR. COMSTOCK: 
16 whether it be on Monday while you're in the office, the 16 Q. Mr. Byrne, you write in your official chart, 
17 29th, or whether it be on Snnday, over the weekend, she 17 having just spoken with her, that she's going to 
18 told you she was doing well; correct? 18 continue on the plan that you describe here in this 
19 A. That is correct. 19 chart note until you recheck her as scheduled. Do you 
20 Q. A11d you decided at that point to increase her 2 O not? Yes or no? 
21 Methadone to 10 milligrams at bedtime and 10 milligrams 21 A. Yes, 
22 at daytime; correct? 22 Q. Now, I want to show you what's matked as 
23 A. That is correct. 23 Exhibit 6. Now, again, I have some trouble with this 
24 Q. In the face of the reported information, 24 one. 
25 according to you, that she was doing well? Correct? 25 THE COURT: Just a moment, sir, until he has 







A. Yes. And I would like to qualify !hat "well" 
to me meant more than just pain control. It meant, were 
you having any problems or any side effects that we had 
discussed during our initial evaluation on the 26th. 
Q. So she was doing well, according to you, in 
1 the exhibit. 
2 MR. COMSTOCK: Thank you, Your Honor. ExcuS< 
3 me. 
4 THE COURT: Go ahead. 
5 BY MR. COMSTOCK: 
tcnns of her pain control and doing well, according to 6 Q, Now, again, l have some trouble wilh this 
7 you, in terms of her symptoms? 7 document, which is the official chart entry. And again, 
8 A. She was doing well in reference to the issues 8 when we1re looking at these chart entries, Mr. Byme1 
9 that we discussed on the 26th, yes. 9 you would agree that if it's a dictated chart note, that 
10 Q. Yes. And despite that, you still increased 10 the practice ofthc Southern Idaho Pain Institute was 
11 her Hydro -- or Methadone; correct? 11 typically to have the dictation picked up on Fridays and 
12 A. Yes. 12 the11 returned thereafter; correct'? 
13 Q. And then you go on t-0 say, she will continue 13 A. I guess so, yes. I don't have a specific 
14 with this program until we recheck as scheduled. Do you 14 recollection of the time when it was picked up and when 
15 see that? 1.5 it was returned. 
16 .. A. Yes, I do. 16 Q. Did you read that in Dr. Dille's deposition? 
17 Q. And when you saw her on Friday, the 26th, you 1 7 A. I did not read Dr. Dille's deposition. 
18 lrnd a plan in your mind that she was going to come back 18 Q. Okay. Would you have any reason to disagree 
19 into the clinic in two weeks; correct? 19 with Dr. Dille ifhe said typically dictation got picked 
20 A, Yes. 20 uponFridays? 
21, Q. And at that time she was going to be seen by 21 A. No. 
22 Dr. Dille; correct? 22 Q. So if that's true, and you dictated these 
2 3 A. That is correct. 2 3 notes on Monday and Tuesday and/or, well, on Monday and 
Q. So when you spoke with her, either on Monday, 24 Tuesday, then it would be fair to say that this 24 
2 5 as this document reflects, or on Sunday, as you say, it 2 5 dictation that got entered into Rosie's chart, as we're 
, ....... . 
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1 looking at Exhibit 4 and Exhibit 6, came back after 
2 Rosie had died? 
3 A. Yes. 
4 Q. Now, I do ""in looking at this exhibit, 
5 Exhibit 6, now, you and I have talked about the 
6 handwritten note at the bottom of the chart note that we 
7 looked at previously that had the date of 9130103; 
8 correct? 
9 A. Yes. 
10 Q. And you say that that is an error, the 
11 handwritten note, as to the date? 
12 A. Yes. 
13 Q, And soi take it, then, that now, you1re 
14 saying that this date, which is 9130/03, is Tuesday, 
15 you're saying that that's wrong as well? 
16 A. Yes, I am. 
l 7 Q. Another mistake? 
18 A. Yes. 
19 Q. Now, you sta1t this note off as saying, 
2 0 Mrs. Schmechel called in as instructed. 
21 Now, we just looked at the previous chart 
2 2 note from the day before, where i\ says, she will 
2 3 continue with this program until we recheck as 
2 4 scheduled, and yet you start the next day with your 
2 5 chart note, Mrs. Schmechel called in as instructed. 
Page 
l Where in the previous day's instructions was 
2 she told, as] look at Exhibit 4, to call back the next 
3 day? 
4 A. During the course of the conversation, which 
5 l don't have recollection of verbatim, I could have 
6 asked her to call back in the next day. 
7 Q. So you didn't -- that's not what you charted, 
8 though, on the fourth. You charted, continue this 
9 program, until she comes in for a recheck; right? 
10 A. Yes, I did. 
).1 Q. And so is this a mistake, too, Mrs. Schmechel 
12 called in as instructed? 
13 A. l don't believe it is. 
43 
14 Q. She's having improvement in her pain with the 
15 Methadone. So she's doing better. Right? 
16 A. Yes1 she is. 
17 Q. And at that time you choose to increase her 
18 Methadone again? 
19 A. Yes, 1 did. 
20 Q. Now, with respect to either of these 
21 increases, whether it be on Sunday and Monday or on 
22 Monday and Tuesday, you didn't talk with Dr. Dille abou · 
23 those increases, did you? 
24 A. No, l did not. 
25 Q. Mrs. Schmechel1s condition, pain condition, 
Virginia M. Bailey, RPR, CSR No. 262 





1 was not an emergency, was it? 
2 A. No, it was not. 
3 Q, She was in pain, however; correct? 
4 A. Y es1 she was. 
5 Q. And you and I, when I took your deposition, 
6 you and I went through your evaluation of her on 
7 September 26th; and we talked about the history which 
f3 she gave1 which was pain as a ten on a ten? 
9 A. Yes. 
10 Q. Versus your physical examination of her. Did 
11 you find her unable to walk when she came into your 
12 clinic? 
13 A. No, she could walk. 
14 Q. And she was aole to ambulate, or walk, 
15 without significant distress being observed by you; 
16 right? 
17 A. l would say in general, she could walk slowly 
18 but walked effectively, yes. 
19 Q. And when you physically examined her, you 
2 0 didn't note any severe pain that she had upon physical 
21 examination, did you? 
2 2 A. l noted that she had pain, yes, 
23 Q .. You didn't note that she had any severe pain 
24 upon examination, did you? 



























MR. COMSTOCK: Your Honor, l have no furthe 
questions and would pass Mr. Byrne for examination. 
THE COURT: Ms. Duke. 
MS. DUKE: Your Honor, 1'll reserve my direct 
examination until it's our case. 
THE COURT: Any cross, Mr. Hippler? 
MR. HIPPLER: One question. 
CROSS EXAMINATION 
BY MR. HIPPLER: 
Q. Mr. Byrne, you've been here throughout the 
course of the trial, have you not? 
A. Yes, I have. 
Q. Were you here when Dr. Lordon testified? 
A. Ye:\ f was, 
Q. Do you recall him testifying that dating 
errors like those that are in your chart happen to the 
best of them, even him? 
A. Yes, I do. 
Q, Thank you. And Dr. Vorse also had some 
mistakes in her chart; correct? 
A. Yes, she did. 
Q. And Ms. Anton was here. 111e pill count was 
wrong; right? 
12 (Pages 42 to 45) 
1385 
schmechel v Dille 
CV 2005-4345 
1 A. Yes, it was. 
& Byrne 
Page 46 
2 Q. Mistakes and these type of charting things 
3 happen to the best of prnctitioners, don't they? 
4 A. I believe so, yes. 
5 MR. HIPPLER: Thank you. 
6 THE COURT: Did that bring up anything, sir? 
7 
B 
9 REDIRECT EXAMINATION 
10 BY MR. COMSTOCK: 
11 Q. When you are handling a patient's pain 
12 management, under a license to prescribe Schedule 11 
13 narcotics, would you agree with the standard of care, 
14 that the standard of care is incumbent upon you to 
15 accurately keep a record_ of what you're doing with that 
16 patient? 
1 7 A. Yes, I would. 
18 MR. COMSTOCK: Thank you. 
19 THE COURT: Thank you, sir. You may step 
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1 RECROSS EXAMINATION 
2 BY MR. HIPPLER: 
3 Q. Would you agree that that standard of care is 
4 to do that to the best your ability, with the 
5 limitations of practical medicine? 
6 A. Yes, I would. 
7 Q. And sometimes that includes making mistakes 
8 in tenns of documentation, like dates, like Dr. Lorden 
9 said? 
10 A. Yes. 
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Page 2 Page 4 [ 
1 APPEARANCES OF COUNSEL; 
2 MR. BYRON FOSTER, Auorney at Law, ~nd 
MR, DAVID COMSTOCK, Attorney a1 Law, 
1 A, My wife's name is Mary, We've been married \ 
J COMSTOCK & BUSH, Boise, Idaho, 
appeared on behalf of Plaintiffs, 
4 
2 25 years, 
3 Q, Do you have any kids? 
4· A. I have three children: Biian, who's 25; Tom, 
5 who is 24; and my daughter  is 16, 
s MR. STEVEN HIPPLER, Attorney al Law, and 
MR. W[LL VARrN, Attorney at Law, 
6 
7 
Q, And where do you currently live'/ ; 
A. I eu,,-ently reside at 5120 West Wedgewood --6 GIVENS, PURSLEY, LLP, Boise, ldaho, 
appeared on behalf of Defendant Dille & 
7 Southern Idaho Pain lnstitule. 
8 Hedgewood Avenue in Post Falls, Idaho, 
9 Q, What took you up to Post Falls, Idaho? 
8 
MS. KEELY E. DUKE, Attorney ar Law, and 
A. My wife and I have had property in northem :1 
11 Idaho for about nine years, and we initially moved to ,, 
10 
9 MR, CHRIS COMSTOCK, A\lomey al Law, 
HALL, FARLEY, OBERRECHT & BLANTON, PA, Boise, Idaho, 
;: 
12 the Magic Valley for a job, And we had moved on , 
10 appearec\ on behalf of Defend an! Thomas Byme, P.A. 
11 
12 
13 multiple occasions prior to that with our young family; t 
14 and when we moved to the Magic Valley, we had promis }:! 
15 our older boys that we wouldn't move again until they ; 
13 
14 16 had finished high school, so we -- we planted in the i, 
15 1 7 Magic Valley in Gooding and -- and met our -- our 
16 18 commitment to our kids as far as staying there. And 
17 
ia 

















2 o make a change, 
21 Q. What do you currently do up in Post Falls, 
22 Idaho? 
23 A. I actually live in Post Falls, but I work at 
24 a regional hospital in Spokane, Spokane Valley Memoria 
2 5 Hospital, in the emergency department as a physician 
Page 5 
WEDNESDAY, OCTOBER 24, 2007, 1 assistant. 
THERON WARD JUD!ClAL BUILDING, 2 Q. And as a physician assistant in the emergency 
425 SHOSHONE STREET NORTH, 3 department, how long have you been working there? 
TWIN FALLS COUNTY, TWIN FALLS, IDAH< , 4 A. I've worked there for three years in 
************** 
THOMAS JOSEPH BYRNE, 
5 December. 
6 Q. And what do you do as an emergency physician 
7 assistant at Spokane Valley Memorial Hospital? 
8 A. l work with a number of other mid-level 
9 produced as a witness, being first duly sworn, was 
10 examined and testified as follows: 
9 providers, both nurse practitioners and physician 
l O assistants, under the supervision of physicians in our 
11 DIRECT EXAMINATION 
12 BY MS. DUKE: 
11 group; and we staff the emergency department, both in a 
12 fust-track mode, which is kind of an urgent care 
13 Q, Mr. Byrne, could you, please, state your name 13 atmosphere, where we see people that have relatively 
14 for the record? 14 minor complaints that can be addressed in the short 
15 A. Yes, My name is Thomas J, T,J, Byrne, 15 tenn -- cough, cold, laceration, orthopedic injuries-" 
. 16 Q. And if you could, just tell the jury a little 16 but we also work on the main side of the emergency 
1 7 bit about yourself? 17 department where we work in conjunction again with our 
18 A. Yes, l was bom and raised in Idaho, jusl 18 physician assistants in dealing with higher acuity 
19 outside of Boise, educated in the Boise area until 1 19 patients. 
20 moved out of the Boise area for college and took varying 20 Q, What does a higher acuity patient mean? 
21 jobs outside of the state of!daho, moving back to Idaho 21 A. That would be anything that was deemed by the 
22 around 1995, 22 triage nurse to probably take longer than an hour to 
23 Q, Okay, And are you married? 23 deal with, Do you want some examples of those types 01 
24 A. Yes, Ma1am. 24 things? 
25 0 And what's vour wife's name? 2 5 Q. Sure. 
,. ··""'""' .,, ... ' , ... .,._, .. ,. --··-·, .· , .. ,. ' _._.,. .. -~ ... - .. -, .. -,' ... .. , -···'· _., .... ,, .. 
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1 A. Abdominal pain, more significant orthopedic 1 
2 injuries or lacerations, pneumonia1 chest pain. 2 
3 Q. And the jury has heard from you already from 3 
4 the standpoint of Mr. Comstock's cross examination of 4 
5 you on Friday, and so they have heard about what a 5 
6 physician assistant is; but just so we can kind of keep 6 
7 a flow here, if you could, just describe for the jury 7 
8 what-· what a physician assistant is and why you became 8 
9 a physician assistant? 9 
10 A. l guess, to start with, I became a physician 10 
11 assistant because I wanted a challenge in my 11 
12 professional life. I was an athletic trainer at several 12 
13 different universities in the Northwest for about 17 13 
14 years and happened to meet a couple of P As who worked 14 
15 for physicians that l also had become familiar with and 15 
16 worked with as our team physician and found the 16 
17 collaboration and working relationship between the 17 
18 physician and the physician assistant to be very 18 
19 interesting and attractive; and spumed on by my wife's 19 
20 encouragement, l decided to apply to a PA school at 20 
21 Travecca University in Nashville, Tennessee. It was the 21 
22 only program that l applied to. 22 
23 Q. And just, if you could give a brief 23 
24 description to the jury of whar a physician assistant 24 
25 is? 25 
Page 7 
1 A. Yes. A physician assistant is a, what has 1 
2 become the trendy name, a mid-level provider, a 2 
3 mid-level practitioner, a physician extender. In our 3 
4 job, as physician assistants, we work closely in 4 
5 corroboration again with our supervising physician; but 5 
6 by educa6on and training> we are lict.-nsed to examine 6 
7 patients, treat patients, prescribe medications. We do 7 
8 suturing. We do fracture management. We treat a numb• · 8 
9 of and variety of -- of illnesses for our patients. 9 
10 Q. Tell the jury -- you started to talk a little 10 
11 hit about your education that brought you to become a 11 
12 physician assistant. But go into that with the jury as 12 
13 to what you had to go through to obtain a physician 13 
14 assistant license. 14 
15 A. Physician assistants have traditionally been 15 
16 medical professionals who had other training. The 16 
17 initial PAs were corpsmen who came back from the Viet 17 
18 Nam war who had tremendous experience, as you can 18 
19 · imagine, in dealing with very devastating injuries and 19 
20 trouble with their patients that they came in contact 20 
21 with; and a program was developed at Duke University to 31 
22 try and enable those well-qualified people to become an 22 
23 integral part ofour medical system in the United 23 
2 4 States, and from there it has gone on to become more and 2 4 
25 more common. 25 
,_,,.,. • '" """"~ • • ,. ,.•'«,_.,,• ,., • "•,'• • ,",",. ;·,.," ,·,,,"''-•' '.-c'•-•'' _, ... , .. ~."-''-'···'·""·'·"'""''' . ,. ,, ' 
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A physician assistant works 1 again> in 
conjunction with a physician after undergoing a training 
of 24 to 28 months. lt's a medical model that is 
designed after the same type of program that physicians 
are taught in, in an abbreviated fashion, with the first 
year being a didactic year where we are essentially in 
the classroom many, many hours during the day, learning 
the course work that we need to work. And then the 
second year or longer is spent working in the -- the 
clinical realm, where you're working with physicians of 
all disciplines, working with physicians in emergency 
medicine, internal medicine, cardiology, pediatrics, 
geriatrics, psychiatry. The list goes on. 
Q. So it sounds like the first year is a -
you're in the classroom doing a lot of book work, and 
the second year of the physician assistant program is a 
program where you're actually out in the trenches 
treating patients? 
A. That's correct. 
Q. And how many months or how many years was 
that program? 
A. My program was 28 months. 
Q. And did you obtain a degree? 
A. Yes, l did. 
Q. And what is the degree in that you obtained 
Page 9 
from Travecca? 
A. From Travecca University, I received a 
bachelor of science degree in physician assistant 
studies. 
Q. And after obtaining that degree, what did you 
do? 
A. During the course ofmy clinical year, I was 
fortunate enough to be placed in a clinical rotation in 
Gooding, ldaho, at the local hospital, Gooding County 
Memorial Hospital, and in the Family Practice Associate, 
group there, and T did a, l think, a four-week rotation 
there and found it to be a very rewarding environment 
and had the opportunity to work with many physicians as 
well as physician assistants in that environment. And 
when I completed my education and my national 
certification, they offered me employment, and I 
accepted; and we moved our family again from :r::1_a __ ,_1·"··' .ill ..,.,f.i 
Tennessee, to Gooding, Idaho, which was quite a 
transition for my kids. 
Q. With respect to the national certification 
that you hnve juat mentioned, describe for the jury what 
it was that you obtained after graduating'/ 
A. Yes. After graduating from Travecca and 
successfully completing their program and receiving my 
diploma l had to sit for a national board exam through 
3 (Pages 6 to 9) 
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1 the Ame11can Academy of Physician Assistants and their 1 Q. And who was that supervising physician? 
2 subcategory that handles their testing processes and 2 A. His name was Dr. John Gies. 
3 successfully passed that, that exam in the fall of 2005, 3 Q. Why is it that -- that you had a supervising 
4 I believe. 4 physician? Describe that for the jury. 
5 Q. Did that make you official once you passed 5 A. Well, I think, number one, it's the law. And , 
6 that exam and graduated? 6 number two, it's the way that the PA program has always 1, 
A. Once I sweated out the results and got my 7 been, in that we believe in a close working relationship < 
B results, then I was licensed to -- to practice, yes. 8 with our supervising physician, and unlike the nurse /, 
7 
9 Q. What other types of certifications, do you 9 practitioner, we don't practice in an independent ; 
lo need to have to practice as a physician assistant in 10 environment. We work with our supervising physician. j 
ll Idaho? ll Q. Did that mean at Gooding Memorial Hospital, ' 
12 A. You need to, through the Board of Medicine, 12 or Gooding County Hospital -- \ 
13 complete a -- an extensive application process that 13 A. Gooding County Memorial Hospital. ' 
14 includes a background search and documentation of your 14 Q, -- that-- that your supervising physician 
15 education and completion of the approp11ate programs, as 15 would see every patient that you saw? 
16 well as letters of recommendations from physicians 16 A. No, Ma'am. 
1 7 and/or instructors that you have worked with. 1 7 Q. Why is that? 
18 Also, you need to have a license from the 18 A. I think, through our-- our training and ! 
19 Board of Pharmacy from the State of Idaho that allows 19 education, as well as our experience, our supervising ; 
20 you to prescribe medicines within the State ofldaho. 20 physicians and ourselves develop a working relationship, [ 
21 And you also need a license from the -- the federal 21 an understanding and a trust, in what we are able to -- I 
22 government, the Drug Enforcement Agency, which allow 22 to manage; and ifwe come up against, so to speak, · \ 
23 you to, again, prescribe medications within the state. 23 something that we believe may be out of the realm ofour '.; 
Q. And did you obtain all those necessary 24 area of expertise or comfort, we would readily access l 24 
25 certifications? 25 our supervising physician and ask them their opinion on !; 1----------------------t----~-~~~--------~~---1t 
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1 A. Yes, 1 did. 
2 Q, And did you have those certifications in 
3 2003? 
4 A. Yes, I did. 
5 Q. Let's move then to the Gooding Memorial 
6 Hospital, where you indicated to the jury that -- that 
7 you -- you spent time after you had completed your 
8 rotations there and obtained your national certification 
9 and graduated. Describe for the jury what it was that 
1 O you were doing at Gooding Memorial Hospital? 
11 A It was a tremendous time in my r,Rreer where l 
12 learned a lot. I had the opportunity to work closely 
13 with physicians and physician assistants in a couple of 
14 different areas. We staffed the emergency department, a 
15 busy little emergency department in Gooding; and I also 
16 worked in a family practice clinic, Associates in Family 
17 Practice, in Gooding, and sol had the flavorofboth 
18 the emergency medicine as well as the family-- family 
19 practice clinic. 
20 Q. And how long did you practice there? 
21 A. I believe I was there around two years, give 
22 or take. 
23 Q. And during that, that two or so years, did 
24 you have a supervising physician? 
25 A. Yes, I did. 
Page 13 I 
1 further treatment and recommendations of that patient. j 
2 Q. You left about two years after being with !: 
3 Gooding County Memorial Hospital. Why did you leave ! 
4 A. I left for a couple reasons. One, I had an :i 
s opportunity to move to the Twin Falls Clinic and i. 
6 Hospital, which to me was both a professional challenge; t' 
7 but there were monetary reasons as well. I got a nice · 
B offer, and it was better for my family, But I , 
9 maintained my residence in Gooding. ' 
10 Q. And where did you go to work then after the 
11 Gooding position? 
l2 A. I went to work at the Twin Falls Clinic and 
13 Hospital. It does not exist in Twin Falls anymore, but 
14 it's the white building that's adjacent to the courtroom 
15 across the street. It was a multi-specialty clinic that 
16 consisted of several family practice physicians, 
1 7 internal medicine physicians, surgeons) and other 
18 specialists within the group, 
19 
20 
Q. Did you have a supervising physician there? 
A. Yes, I did. 
Q. And who was that physician? 21 
22 A. My supervising physician was Dr. Joseph 
23 Waters. 
24 Q. For that entire time that you were with them? 
25 A, No._ I.believe l had another supervisin" _____ , .... ____ _ 
~ 
.......... -.,_ . ._ .•.•.• ., ... "."'rl"•'· , .1.,;.,.~-- ! ···"""' . .-,, . .,,,.,_,.,._ ,_ .. ___ ., • .,.,.,. ,.0" ----~. _,_ , •• ,• ... , , •• ,., ~--!- ·-.... - .. --. -···'·-"·--~---
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1 physician earlier on; but because of health reasons, he 
2 opted to ask somebody else to -- to take over. 
3 Q. And how many years were you with the Twin 
4 Falls office? 
A. l believe I was there from 1997 till 2001. 
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i 
1 Pain Institute? 
2 A. l believe again I started there in November, 
3 December of2001 and left in the fall, September, 
4 October, range of 2004. 
5 Q. And the reason you left, was that when you 5 
6 Q, And in that clinical setting, would you see 6 were talking about going up to Post Falls? 
7 patients that your supervising physician would not see? 7 A, That's correct. It was -- it was time to 
8 
9 
A. That is coITect. 8 make a change. 
Q, With respect to the type of work that you did 9 Q. Why do you say that, that it was time to make 
1 o there at that clinic, just describe briefly for the jury 1 O a change? 
11 what types of patients you were seeing and the 11 A. We had lived in the Magic Valley and had 
12 treatments that-- that you were providing,1 12 enjoyed our-- enjoyed our time; but like I said, the 
13 A. It was a very busy clinic with a broad 13 promise that we made to our older boys to -- to keep 
14 variety of patients, from pediatrics to geriatrics to 14 them settled and let them graduate high school and 
15 emergency patients. We had a small emergency departm< 1i15 everything, we'd been through that. And my wife and l 
16 within the confines of the Twin Falls Clinic and 16 were interested in moving up north where we--we had i' 
17 Hospital that myself and the other physician assistants 17 our property. We wanted to be closer to that area. And ,\ 
18 were asked to staff primarily with close physician 18 our daughter was amenable to the change, and that was--) 
19 backup. We were also asked to work in a clinic 19 that was the main, main reason. TI 
2 O atmosphere that was adjacent to the emergency departme, t2 O Q. At the Southern Idaho Pain Institute, who was I 
21 where we would see scheduled patients as well as any 21 your supervising physician? \ 
22 patients that might walk into the clinic on a given day 22 A. At Southern Idaho Pain Institute, my j 
2 3 with a medical complaint. 2 3 supervising physician was Dr. Dille. 
24 Q. And where did you go after working there? 24 Q, And as your supervising physician, if you 
2 5 A. The Twin Falls Clinic was bought out by the 25 could,just describe the relationship that you and ,_ __ _c_c_'-'-C'-..C.-.-'-"'-'---'--"------'--"'----'----1--'--------"-"--'-----=----=========-=-----4;\ 
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1 Magic Valley Regional Medical Center; and I'm not sure 
2 specifically as to that time frame, but I left the Twin 
3 Falls Clinic and Hospital and went to work with 
4 Dr. Dille. 
Q. And why did you go to work with Dr. Dille? 
A. I had known Dr. Dille, Clint, for many years 
7 after having been here in the community as a medical 
5 
6 
B provider and had met him professionally and had found 
9 him to be a very interesting professional who was 
1 O providing a service to the community that [ felt was 
11 ad1i1irable. And I also kllew his office manager, Christy 
12 Davies, through her husband Bob Davies, who is a friend 
13 and a fellow athletic trainer. 
14 Q. And so when did you go to work for the 
15 Southern Idaho Pain Institute with Dr. Dille? 
16 A. You know, to the best of my recollection, l 
l 7 think it was probably November or December of 2001. 
Q. And what were you hired to do? 18 
19 A. I was hired to work as a physician assistant 
20 in a pain management clinic, using my expertise and 
21 training to evaluate initiul patients nnd to rccvu1uotc 
22 existing patients, prescribing pain medications) 
Page 17 ~ 
1 Dr. Dille had while you were at the Southern Idaho Pain ) 
2 [nsti tute? 
3 A. l would say it was a dynamic relationship 
4 that, like any other relationship with any other medical ', 
5 person. It was an ongoing, learning relationship. We (; 
6 didn't know each other really well at the beginning of 
7 the relationship, and -- and so he -- he taught me well. i 
8 He taught me the infonnation that we felt I needed to ) 
9 know about pain management, in addition to those things /: 
10 that I had learned through my experience in my training f 
11 in my other job; and we came to know each other tbroug) ,! 
12 really a dynamic process of -- of evolution and -- and / 
13 treatment of-- of patients within the -- the practice / 
14 of pain management. '· 
15 Q, And in doing that, did -- did you and \ 
16 Dr. Dille discuss how it was that -- that you were going ' 
1 7 to work together and treat patients? 
18 A. Yes, Verymuchso. ,, ·; 
19 Q, Did you feel that Dr. Dille was -- was always ; 
20 there for you if you had a question or concern? i 
21 A. Yes. Ile was very reliable, j 
22 Q. If you had a question or a concern, would j 
2 3 you -- would you call Dr. Dille or -- or meet with him? , 
2 4 A. Yes. Either meet with him or call with -- o 
2 3 providing minor procedures, again prescribing medicine~ 
24 ordering appropiiate tests. 
Q. And how long were you at the Southern Idaho , 2 5 call ~im, dal' m: nJgh,t,,J:l.e,WAS_AlRaY~.-~l'a.ilaJ:iJc.for.mc .. ,-. ! 
.. ,.," .,-•,~ ,,•, ,r, .• , .- •, ..•. ,., .. w-,,, .. ,. ,,.,.,, , .. -~·---·"""····-"···.,,., ,,.,,-.. , .. , .•. .,,·-, ., ... ,·. - . : ,., ... ~-. .. 
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1 to -- to address questions or concerns about a patient. 
2 Q. Mr. Comstock on Friday discussed with you a 
3 document that's -- it's in the jury notebook as Exhibit 
4 40, the delegation of services agreement. What do you 
5 understand the delegation of services agreement to be? 
6 A. I think the delegation of services agreement 
7 is just that it's a -- it's a working agreement between 
8 the -- the supervising physician and the physician 
9 assistant that establishes the ground rnles for our 
10 practice together; and ifs a dynamic process again, as 
11 we learn and work together and -- and -- and treat 
12 patients. 
13 Q. Mr. Comstock also discussed with you a job 
14 description, and I can't remember if they included that 
15 in the jury notebook or not. 
16 MR. COMSTOCK: I don't think so. I think 
17 it's 233. 
18 MS. DUKE: 233. Oh, we did. Okay. 
19 
20 BY MS. DUKE: 
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l Mrs. Schmechel, and that it was well within my scope. 
2 Q. Okay. Turning then to Mrs. Schmechel, how 
3 did you become involved in Mrs. Schmechel's care? 
4 A. On September 26th, Mrs. Schmeehel presented 
5 to the Southern Idaho Pain Institute as a referral from 
6 her primary care physician, Dr. Ken Harris. 
7 Q. And when she presented, we saw an appointment 
8 note that is in the jury notebook that Mr. Comstock went 
9 through with you, Exhibit 9. 
10 A. Yes. 
11 Q. Is that the appointment book for 912612003? 
12 A. Yes, I believe it is. 
13 Q. And what time does it --you don't have 
14 Exhibit 9 in front of you? 
15 A. No, I do not. 
16 MS. DUKE: Madame Clerk, would you mind 
l 7 providing Mr. Byrne with that? Thank you, 
18 
19 BY MS. DUKE: 
20 Q. Jfyou look at Exhibit 9, just describe 
21 Q. So in the juror notebook under Defense 21 generally what that is for the jury. 
22 Exhibit 233 is a job description. 22 A. This looks like the·· the daily schedule for 
23 
24 
A. Yes. 23 the Southern Idaho Pain Institute and reflects the 
Q. First of all, was Exhibit 40 in place at the 24 appointments for the day. 


























Institute in September and October of2003? 
A. And Exhibit 40 is the --
Q. Delegation of services, 
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A. -- delegation of services agreement? Yes, it 
was. 
Q. And with respect to the Exhibit 233, the job 
description for physician assistant services, was that 
in place in September and October of 2003? 
A. Yes, it was. 
Q. And would those two documents, would they 
provide a general description of what your duties and 
responsibilities were at the Southern Idaho Pain 
Jnstitute? 
A. Yes, they would. 
Q. Upon Mr. Comstock's questioning of you 
Fdday, you indicated that you felt that your care and 
treatment of Mrs. Schmechel was within those documents 
Do you recall that? 
A. Yes, I do. 
Q. Why did you -- why did you say that? 
A. I felt that during the course of my 
experience at the Southern Idaho Pain Institute and 
wmking closely with Dr. Dille and my -- my previous 
experience prior to coming to Dr. Dille, we dealt on a 
daily basis with patients very similar to 
Page 21 
1 there? 
2 A. Yes, I do. 
3 Q. And it's blocked out from 8: 15 to 9 o'clock? 
4 A. Yes, it is. 
5 Q. So a 45-minute appointment? 
6 A. That's correct 
7 Q. And I know that you were -- you were asked 
8 these things on Friday; but the blacked-out names, or 
9 the, you know, the blacked-out marks, you understand 
1 O those to be patient names; correct? 
11 A. Yes, I do. 
12 Q. And we blacked those out so that we could 
13 protect the patient confidences of other patients who 
14 are not obviously in this lawsuit? 
15 A. Yes. 
16 Q. I also recollect you saying on Friday that 
1 7 this certainly would not represent all the patients that 
18 you would have seen that day? 
19 · A, That is correct. 
2 o Q, There are some that wouldn't have needed any 
21 of your services but would have needed other people's 
2 2 services at the Southern Idaho Pain Institute? 
23 A. Yes. 
24 Q. How long do you recall spending with 
25 Mrs. Schmechel? I kn.ow that it iudic.ates it.was a 
'•• ··~· .. , ., . ., ,,, ', ,.-,, •' • , ......... ,.,~,_,_, ,._,..,.,_,.,_,,,.,.,.,,."l,"'"'"'·m~<''""· _,,,., .......... ·., ,_,,, ,.'., ·- .. :, .: • ••. ,,.,_.,,,.,,,. '"">l ,_.,,., " 
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l 45-rninute initial appointment, but how long do you 
2 recall spending with her? 
3 A. I think I was with Mrs. Schmechel around an 
4 hour, maybe a little longer. 
5 Q. ls that typical for -- for a doctor to get 
6 behind when they spend extra time with a patient? 
7 A. I think very much so, especially in a new 
8 patient, l think it's-- it's difficult to cut off at 
9 the appropriate time. 
10 Q. Tell us about Mrs. Schmechel, when you met 
11 her that day. Describe for us how she appeared and what 
12 you observed. 
13 A. I found Mrs. Schmecbel to be a very pleasant, 
14 communicative lady. We had a very nice, long discussio1 
15 during our time together. l found her to be very 
16 infonnative abouthet· past medical history, the 
17 medications that she took, her previous surgeries and, 
18 most importantly,, her -- her current pain status and the 
19 concerns that she had about her -- her ongoing pain and 
20 her medications. 
21 Q. And in developing those, those opinions, with 
22 respect to your impressions of Mrs. Schmechel, would yo 
·23 have gone through a full examination of her? 
24 A. Yes1 Ma'am. 
25 Q. First, what I'd like to do is walk you 
Page 23 
1 through the pain questionnaire-" 
2 A. Okay. 
3 Q. -- that we have and that Mrs. Schmechel 
4 filled out. First of all, it's Exhibit 200B, and that 
5 should be in the jury notebooks. 
6 If you look at -- fortunately, we have the 
7 jury notebooks. If you look at the pain questionnaire. 
8 lfwe could have 202B. 
9 THE CLERK: What number? 
10 MR. HIPPLER: 200B. 
11 MS. DUKE: 200B. l'rn sorry. 
12 MR. HIPPLER: Boy, I'm driving for once. 
13 MS. DUKE: There we go. 
14 Now, my jury notebook only has the fitst 
15 page. ls that the case with all of you, too? Okay. 
16 That is a mistake on our part. We will get you the 
17 other three pages. So fortunately, my machine is about 
18 to start working again, and we can plug through that 
19 THE COURT: We are not locating 200B, 
20 counsel. We have A and C, but somehow 1 B is missing 
21. here. 
22 MS. DUKE: Okay. 
23 MR. HIPPLER: Your Honor, I have an ex~·a 
24 copy that l can provide. 
25 THE COURT: If vou would, olease, 
' .... 
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MS, DUKE: I have one right here, Your Honor, 
i fl may approach. 
MR. HIPPLER: I'll give one to the judge so 
that you have a copy as well. 
THE COURT: Thank you. 
MR. COMSTOCK: It's also, Your Honor, already 
in evidence as part of the Sou them Idaho Pain Institute 
records that we admitted as Exhibit 8. 
THE COURT: Thank you. 
BY MS.DUKE: 
Q. We are now operational here. If you look at 
that pain questionnaire, what I'd like to do is just go 
through that with you. 
First of all, this is filled out by the 
patient; correct? 
A. That is correct. 
Q, And if you could, just take us through this 
fonn as to what Mrs. Schmecltel filled out. 
A, It looks like she signed, or filled out, her 
name, her age, the date on which she filled out the 
questionnaire, that she'd had a referring physician who 
was Dr. Ken Harris, that her chief complaint was pain, 
lower back fusion at L4, LS. The date of the injury was 
in 1989. And then she gives a brief history of her --
Page 25 
her back, ongoing back issues, after having undergone 
multiple surgeries, l believe. 
Q. And then there's a spot there, where -- where 
she could circle issues that she was having. Do you see 
that? It says, circle the words that distribute your 
pain? 
A, Yes. 
Q. What does it look like to you that -- that 
she circled? 
A. I can see that she circled, constant, 
burning, moves around, throbbing, pins and needles. 
Q. And then under, activities that increase or 
decrease your pain, you see that she noted some things 
there? 
A. Yes. 
Q. And what did she note? 
A. She noted, standing too long or sitting too 
long, can't sleep, only on my left side, 1 believe is 
what it says, and that some walking -- or walking and 
exer -- or exercise help decrease her pain. 
Q. Okay. And then the last portion of the form, 
she circled, yes, for the pain keeping her awake at 
night? 
A. Yes. 
Q, And then it looks like her µajn was the 
7 (Pages 22 to 25) 
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l worse, according to her, in the night, that it would 
2 start around 5:00 p.m. at night? 
3 A. Yes. 
4 Q. And then it, also, if you go down it, it 
5 talks about, what activities do you qui l doing because 
6 of your pain1 and you see what she's noted there? 
7 A. Yes, I do. 
8 Q. And then with respect to, disabled, that she 
9 indicated that, yes, she was disabled? 
10 A Yes. 
11 Q. And then, no, that she was not involved il1 
12 litigation 7 
13 A. Yes. 
14 Q. If we tum to page two, and again we'll get 
15 those for the jury notebooks, we've talked about this 
16 before; but there's a pain scale, and it says a one to a 
17 ten, and she circled a ten; is that correct? 
18 A. That is correct. 
19 Q. And then also up on the little diagrams, has 
20 she kind of tried to fill in where her pain typically 
21 was? 
22 A. Yes. I believe she indicated lhal it was in 
23 her lower back as well as her left high, left ankle. 
24 Q. And those are represented by these marks 




2 A. Yes, Ma'am. 
3 Q. She indicated that she had had an MRI in 
4 2001? 
5 A Yes. 
6 Q. That she had had a couple of surgeries and a 
7 TENS unit. What's a -- what's a·· what's that say, 
8 actually? I'm not sure if that means she had a TENS 
9 unit or~-
10 A. I believe it says TENS unit, and it didn't 
11 help. A TENS unit is a transcutaneous electrical nerve 
12 stimulating device that is quite commonly used1 even 
13 with within our facility, to help to alleviate pain 
14 nonrnedicinally. lt's an adjunct. Physical therapists 
15 use this extensively, 
16 Q. And then she provided you a list of -- of her 
17 pain medications and nonpain medications? 
18 A Yes, she did. 
19 Q. And in noting that indicated that she was on 
20 Bcxtra1 Norvasc 1 Amitriptyline, Una w- is that Unasix? 
21 A. I think that is Lasix. 
22 Q. Oh, Lasix. OxyContin and Lortab? 
23 A That is correct. And l believe there may 
24 have been one other medicine that she was on, called 
25 Enalapril, which is adjacent lo the Norvasc. 
,, .. ~,---, ...... ,· -.., ........... . 
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Q. Okay. Right. 
A. Both of which are blood pressure medicines. 
Q. And then ifwe tum to page three, we talk 
about-· or she provided you a description of her 
surgical history. Do yo11 see that? 
A. Yes, l do. 
Q. And then she also talked to you about her 
social history? 
A. Yes. 
Q. That she was married and had three children? 
A. Yes. 
Q. That she was retired? 
A. Yes. 
Q. She had some hobbies? 
A. Yes. 
Q. Was a smoker? 
A. Yes. 
Q. And that it looks like she indicates she 
smoked a halfback to a full pack a day? 
A. Correct. 
Q. And then there's another portion of the form. 
Is this the portion of the fonn where you're supposed to 




Q. And she's checked bad surgical result? 
A. Yes, she has. 
Q. And high blood pressure? 
A. Yes. 
Q. And under, kidney and bladder problems, she 
indicates a bladder that spasms? 
A. That is correct. 
Q. And then that she takes calcium? 
A Yes. 
Q. And then the patient signs that? 
A. Yes. 
Q. And it looks like she filled it out on 
September 18, 2003, and then mails that back lo your 
clinic? 
A. I'm not sure if she mailed it back or if she 
brought it back at the time of her initial evaluation. 
Both weren 1t uncommon, 
Q. Is this pain questionnaire something that you 
would have certainly looked through witll her when she 
was at the office? 
A. Yes. I went through this pretty much 
step-by-step during the course of my discussion and 
evaluation of Mrs. Schmechel. 
Q. And why do you do that? Why do you have a 
patient first fill out a oain ouestionnaire, an<l .t:h.m ~Q .. 
8 (Pages 26 to 29) 
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l through it with them? 1 mean? 
2 A. Well, I think it's -- there's some time 2 A. l would assume less. 
3 savings for us in the office if they can get it done 3 Q. And then left? 
4 ahead of time, saves the patient some time as well. But 4 A. Leg. 
5 we want to know, from their own subjective complaint an 5 Q. Leg, to the thigh, sometimes burning pain in 
6 information that they can provide, what they're feeling, 6 the left ankle. 
A. That is correct. 7 what has been done for them, what's working, what the 
8 characteristics of their pain are, you know, how they're 
9 -- how they're feeling. 
10 Q. And that's something that you did with 
7 
8 Q. And so that day, as you understood it, and as 
9 was documented by the medical assistant, she was 
10 indicating that -- that the pain was really in the 
11 Mrs. Schmechel and went through that form with her? 11 center of her low back? 
A. Yes. 12 A. That is correct. And I would like to make 12 
13 Q. Now what I'd like to do is turn to your --
14 your handwritten notes that are in the jury notebooks, 
15 tab one, 
16 First of all, on the very top of this 
13 one other just brief statement that, in reference to the 
14 writing above that we discussed on the top right corner, 
15 there is two entries by myself. One is OxyContin, 20 
16 milligrams every eight hours; and Lortab, 5 to 6 per 
17 Plaintiffs Exhibit 1, it shows a date of9/26/03. Oh, 17 day, 7.5, 500. 
18 I'm sorry, T.J. · 
19 
20 
A. That's okay. Okay. 
Q, Do you see that? 
18 
19 
Q, Okay. And -- and what's the reason for that? 
A. I just wanted to clarify with the patient in 
21 
22 
A. Would you state it again for me, please? 
Q, This shows a date of9/26/03? 
A. Yes; it does. 
20 particular the medicines that we were going to be 
21 dealing with, what her current regimen was. 
22 Q. And in fact, on her pain questionnaire, she 
2 3 had -- and I'll actually go to that for you real 23 
24 
25 
Q. And is this. your writing that appears? 
A. No. The majority of the writing that is done 
2 4 quick -- she had discussed with you what medications sh, 
25 was on and indicated that her OxyContin was done 20 
Page 31 Page 33 
1 on the upper left portion is by one of our medical 1 milligrams twice a day and then a 10 milligram pill once 
2 assistants. 2 a day. Do you see that? 
3 Q, And so, in addition to seeing you that day, 3 A. Yes. I see that on page two. 
4 would a medical assistant have seen Mrs, Schmechel? 4 Q. Page two of Exhibit 200B. And after 
5 A. Yes. lt was -- 5 discussing with her, did you -- did you find that that 
6 Q, And -- 6 was an error that she had written down? 
7 A. Excuse me. It was the assignment of the 7 A. I'm not sure that it was an error that she 
8 medical assistant, once the patient had completed her B had written down. I think it was a change that had been 
9 intake form and appropriate other paperwork that was 9 made by her pain management physician from the time th t 
10 provided by our front office staff, that when the 10 she completed this form until the time that she 
11 patient was rnady to be brought back, she would be given 11 initially presented to Southern Idaho pain, 
12 a baseline history, her vital signs would all be 12 Q. But when she presented to Southern Idaho 
13 checked, we would try and update her most common, or 13 Pain, through your conversation with her, did you learn 
14 most recent, rather, medication list, which is also 14 that she was on actually more OxyContin than what she 
15 indicated at the top, and then essentially achieve 15 had reported on the pain gtiestionnaire? 
16 complaint from the patient, which would be the first 16 A. That is correct. 
1 7 paragraph that is written by our medical assistant. 17 Q. And you documented that? 
18 Excuse me. 18 A. Yes, 
19 Q. And wc--when we look at what your medical 19 Q, Moving nexl now, on Exhibit I, what I'd like 
20 assistant wrote, she indicated some o[lhe history; and 20 to do is·· is take you through your note and help us 
21 then here in the middle, it looks like it says, today 21 read your handwriting. 
2 2 pain is centered in LB, meaning lower back? 2 2 A. Okay. That's certainly somewhat difficult. 
23 A. Correct, 2 3 Q. Okay, First of all, if you could, go 
24 Q. Does not radiate anywhel'e, although she gets 24 through, as you need to, looking at this note, and also, 
25 intermittent nain rhht .. and .what's the !iown arrqv; ........... 2 s. Y9U.haYl'..l! .. tY.Qt9 . .hisJ<l"c.gn\!.PJ!Y.~i.GaUhaU;.ould.b.e ........ . 
... ,- ... -." -··· . , .... ,_, 
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1 found under tab two of the jury notebook, as you need 
2 to, to fill out kind of how it progressed with 
3 Mrs. Schmechel, what you and she discussed and -- and 
4 the nature of the conversation. 
5 And so Madame Clerk, ifwe could have Exhibit 
6 2 handed as well to the witness. 
7 
Page 36 j 
1 Q. And with respect to Dr. Verst, she reported 
2 to you during that meeting that Dr. Verst had indicated 
3 that -- that there was nothing they could do surgically 
4 for her; correct? 
5 A. That is correct. And his note indicates that 
6 he subsequently referred her back to Dr. Vorse for 
8 
9 
THE CLERK: That would be Plaintiffs 2? 
MS. DUKE: Plaintiffs 2. 
THE WITNESS: Thank you. 
7 ongoing pain management. 
a Q. And were you able to -- to subsequently j' 
9 verify, after Mrs. Schmechel had been at your office on 
10 
11 
MS. DUKE: Thank you. 10 September 26, that -- that Dr. Vorse -- or Dr. Verst had ; 
11 in fact indicated there was no surgical component to her " 
ll 12 BY MS. DUKE: 12 pain and that he could not help her? 
13 Q. Which one is easier for us to -- to go 13 A. Yes. We received both an MRI as well as the 
14 through, from the standpoint of -- of kind of a 14 chart notes from Dr. Verst. 
15 point-by-point analysis of-- of how you and 15 Q. We then looked to the past surgical history, 
16 Mrs. Schmechel communicated that day? Would it be th( 16 and there's a description of that provided, along with 
l 7 typed history and physical? 17 the current medications; and here's where you noted the 
18 A. I believe it probably would, yes. 18 OxyContin, 20 milligrams every eight hours? } 
19 Q, Let's go ahead and look at that then. So tab 19 A. Yes. 
2 O two. And walk us through, walk us through this histol'y 2 o Q. Going further down the form, we then look at 
21 and physical, starting at the top, with respect to the 21 the allergies that -- that were indicated, which were 
22 general information that you had obtained from her as to 22 none, and then her social history, which l assume you 
23 why she was there? 23 had discussed with her and taken from the pain 
A. Okay. The initial step is to establish a 24 questionnaire as well? i 
f--2_5-'-c_h,-'' e_fc.co'-1'-n"-p-'la'-in'-t,,.._w'-h""t...;' c ____ h M_rc.s_. '--Sc_h_m_e_c_h_e_l s_ta_t_e_d_th_a_t_sl_ie_· -1-2_s ___ A_._C_o_rr_e_ct_. ---------------ti 
24 
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1 was referred to us at Southern Idaho Pain Institute by 1 Q. Now, let's go into this review of the ~ ~ 
2 her primary care provider for pain management. Her 2 systems. You medical providers are very used to these ;f 
3 chief complaint at the time of presentation was for 3 ty]?es of terms that are here; but I want to go through I 
4 central low back pain, status post two surgeries, the 4 these so the jury understands that, when you examined -~ 
5 last of which was in l 99 !. 5 her, the number of systems that you were reviewing ; 
~ 
6 The next step would be a history of the 6 during this examination. 
7 present illness, which essentially gives me information 7 First of all, the neurological examination, ,-\. 
8 about how she's -- how she's doing today, And she 8 describe what it is that you would have discussed with 
9 states that she rarely gets pait1 in her leg, which is 9 Mrs. Schmechel and why you wrote what you wrote? 
10 typically a burning pain in her left ankle, and 10 A. Essentially, I just want to elicit from the i 
11 .occasionally gets some numbness and a dull ache in her 11 patient if she has any other pertinent positive findings :l 
12 left thigh. Otherwise, no significant leg pain. Her 12 or complaints from that day as we do a, essentially a } 
13 pain is typically constant, worse with lying down, and 13 head-to-toe review of as many possible systems, that -- f 
14 has disrupted her sleep. She also has increasing pain 14 that we can. 
15 with activities, If she gets in flexed position, her 15 Q, And then if we look at ENT, what does that ' 
.16 pain improves. 16 stand for? g :i 
17 Q. Okay, And then ifwe look al past medical 17 A. That1s a ear, nose, and throat exam. )) ~ 18 history, there you indicate she had had a surgery with 18 Q. And what are you doing there? r. 
19 Dr. Widell? 19 A. Or review systems. Just basically eliciting ' ~ 
20 A. Yes. 20 whether she has any problems with allergies, wheezing, ~ 
21 Q. And that she had been under the care of 21 coughing, frequent bronchitis, those types of questions. ~ ' 22 Dr. Kimberly Vorse for pain management and that she ha 22 Q. And then the psychosocial. You were here for , 
23 recently seen Dr. Verst for a consultation as to whether 23 Dr. Lipman's testimony; correct? 
24 she could have surgery? 24 A. Yes 1 I was. 
25 A. That is correct. 25 Q . And Dr. Lipman, in his testimony, stated__that 
• •• .......... •• ":;,· .·, ... , ..... ,." ......... , •• ,, .,.~, •••• ,_,, .... ,- 0{. ···'"·'· ·"·'·''-·· • _._ ...... , , ___ ... , .............. ,, ••••• ,, ... ,.,,, .. ,.:•::-- ',,,, 
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1 you never documented anything about psychosocial; but• 
2 can see that here on the history and physical. So 
3 please, go through that with the jury. 
4 A. Once again, it's just a brief discussion with 
5 the patient and trying to both verbally as well as 
6 visually assess her level of physical and emotional 
7 state on that particular day and then just, quite 
8 frankly, asking her whether or not she had any concerns 
9 about depression, suicidal thoughts or ideation. 
10 Q. And in that psychosocial assess111ent, do you 
1l. make a detennination whether or not you feel that this 
12 patient that you are seeing for the first time is in 
13 there trying to get drugs that they shouldn't be? 
14 A. Yes, l think I have a good sense of that. 
15 Q. And with Mrs. Schmecbel, did you in any way 
16 feel that she was what we've all called drug seeking? 
17 A. Absolutely not. I found her to be very 
18 honest, up front, and -- and truthful. 
19 Q. And is that an evaluation that you made that 
20 day? 
21 A. Yes, itis. 
22 Q. Next, the cardiovascular. Describe just 
23 generally what -· what you would have discussed ·with 
24 Mrs. Schmecbel in that regard. 
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A. That is correct. 
Q. And if you could -- obviously, we·· we can 
see the vital signs. lt looks like her blood pressure 
was-· was controlled that day? 
A. Yes. 
Q. And if you could describe kind of what your 
•• your opinion was of how she appeared? 
A. I felt like she was healthy in appearance, 
pleasant, that she was interactive, that she was 
communicating with me effectively, that she didn't 
appear to be in any dramatic acute distress. She was 
able to ambulate into the exam room and sit and talk to 
me appropriately. 
Q. When you indicate that, that there's no acute 
distress, describe for the jury what -- what you're 
telling yourself in this chart note? 
A. Just in general, that I think she looks, she 
looks healthy, that she's not overly struggling to get 
into the exam room, that l just was impressed that, you ;:, 
know, she was there and she was able to·· to do the ,. ,. 
things that l asked her to do, both now and later on in 'i 
the physical exam. \'. 
Q. Arc you saying there that that means she's .\ 
not in any type of pain? ' 
25 A. Again, if she had or had recently experienced 25 I 1---..;.__c--'-==C-.C..c_'--'-'----'---''-"------l----'-A_._N_o_. _I_th_i_nk-'-th_a_t s--h-'e_c_le--a"'rl"'y'-, b:.,y'--h--e __ r-'9_w.;cn __ --1j 
Page 4l ) 
ii 
Page 39 
1 any substemal chest pain, which means pressure or pain 
2 in the front of her chest, any heart palpitations, any 
3 orthopnea, or PND. 
4 Q. And gastrointestinal? 
5 A. Same thing, that whether or not she had any 
6 complaints at that time of any abdominal pain, diarrhea, 
7 constipation, blood in her stools. 
8 Q. And then the genitourinary? 
9 A. At that day she described no difficulty with 
10 urinary problems, incontinence, inability to void, 
11 dysuria or hematuria. 
12 Q. And then the musculoskeletal? 
13 A. She did have some pertinent findings there, 
14 complaints of bilateral knee pain and low back pain. 
15 And then l ended up with just that all systems were 
16 reviewed and otherwise unremarkable. 
17 Q. And with respect to that --
18 A. Excuse me, 
19 Q. ·• is this really a good way to describe this 
20 review of systems? ls it a head-to-toe discussion about 
21 how the patient's doing? 
22 A. Yes1 I would say that1s correct. 
23 Q. Now, ifwe look at the second page, it looks 
24 like this describes then the physical examination 
25 potiion? 


























admission as well as by my assessment, was having 
significant pain, and she expressed that effectively. 
Q. When you saw that, that she had indicated a 
ten out of len pain on the pain questionnaire, did you 
somehow feel that-· that she wasn't being honest about ,,: 
the pain that she felt she was in? 
A. No. l thought she was very forthright. 
Q. And then it looks like you evaluated her 
neck? 
A. That is correct. 
Q. ls that just touching the neck to feel if 
there's any abnonnalities? 
A. Yes, it is. 
Q. How about the pulmonary? Just describe what 
you would have done there? 
A. I would have used my stethoscope again and 
oscultated her lnngs in all fields to determine whether / 
'i 
there was any abnonnalities, such as wheezing, rales, or " 
rhonchi. Excuse me. f. 
Q. And the cardiovascular, what would you have i' 
done there? 
A. And again using my stethoscope, l found that 
she had a regular heart rate) without murmur. 
Q. The abdomen'/ 
A. Abdomen, she did not demons.Irate. any 
11 (Pages 38 to 41) 
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1 enlargement of the organs of her abdomen. She did not 
2 have any pain in her abdomen to palpation, and she did 
3 not demonstrate any guarding or rigidity. 
4 Q. And when you say that she didn't have any 
5 pain or any -- anything to palpation, that just means 
6 that you were pressing on her abdomen; correct? 
7 A. That is correct. 
8 Q. And her skin, what would you have done to 
9 evaluate that? 
10 A. Just basically exposed the skin of her torso, 
11 upper and lower extremities, and noted it to be pink, 
12 warm, and dry, with no noted rash. 
13 Q, And then we look to the musculoskeletaL 
14 What examination would you have perfonned in order to 
15 to say what you do under that paragraph under the 
16 musculoskeletal? 
17 A. I think both in a standing as well as 
18 positioning positions, l would put her first through 
19 some functional testing of her range of motion and her 
20 abilities to move, some muscle testing, essentially 
21 that, demonstrating those factors of her abilities to 
2 2 move her back as well as her neck and her joints, and 
23 any abnonnalities that l may have -- have found in tenns 
2 4 of limitations or pain that was brought on by ee11ain 
2-5 movement, . 
Page 43 
1 Q, We heard from Dr. Harris yesterday about 
2 edema that he had been treating Mrs, Schmechel for, for 
3 a couple of years. As I understand it, that day, you 
4 didn't note any edema, did you? 
5 A. No, I did not. 
6 Q. And you documented that there under the 
7 musculoskeletal? 
8 A, l believe so, yes. Feet and ankles 
9 unremarkable, good for foot pulses, no edema. 
10 Q. No edema. And then with respect to the 
11 diagnostic studies, MR!s, there were none. Does that 
12 mean that you didn't have any ordered, or there were 
13 none that she brought with her? 
14 A. I think that's a combination, but most 
15 importantly that l was not going to order any further 
16 imaging at that time. 
1 7 Q, Okay. Let 1ne tum you, before we get into 
18 your assessment then and your plan, quickly to tab one 
19 of the notebook. And if you look there, you have a 
2 o handw!itten note. 
21 A. Yes, I do. 
22 Q, ls that a note that you would have been --
2 3 been taking as you were talking to Mrs. Schmechel and 
24 then later dictated your history and physical? 
25 A. Yes. 
Testimony of Thomas J. Byrne 
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J 
2 just read through that, if you're able to, to help us 
3 understand what it is you say there? 
4 A, Intermittent left thigh numbness, left ankle ( 
5 burning, saw Dr. Verst two weeks ago, no surgery ,. 
6 advised, remotely had epidural injections, past medical / 
7 history for low back pain, status post two surgeries, on '. 
8 meds, pain management, Dr. Vorse, last appointment tlm; 
9 weeks ago, sleep apnea, hypertension, and CP AP stable, j 
1 o and then the physical examination section I just left to ( 
11 be dictated later. ; 
12 
13 
Q. So it says, P .E, dictated? i 
A. Correct. 
Q. And there you note that you and -14 
15 Mrs. Schmechel obviously talked about the fact that she 
16 had sleep apnea? 
17 A. Yes, I did. 
18 Q. Now, you don't -- you don't -- well, strike 
19 that. 
20 With respect to the sleep apnea, what did 
21 Mrs. Schmechel describe to you as her -- as her sleep 
22 apnea? 
2 3 A. Essentially just that she had obstructive 
24 sleep apnea that was managed by Dr. Vorse and that she 
2 5 was compliant with her CPAP. 
Page 45 
1 Q. Okay. lfwe could --
2 THE COURT: Counsel, would this be maybe a 
3 good spot to take our afternoon break? 
4 MS. DUKE: Oh, sure, That would be just 
5 fine, Your Honor. Thank you. 
6 THE COURT: All right, ladies and gentlemen. 
7 Same routine, I guess1 another day. 20 minutes or so, 
8 we'll have lunch break and be back with you shortly. 
9 Please, rise. 
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(I :l O p.m. · Reconvene.) 
(In the absence of the Jury.) 
4 THE COURT: Mr. Byrne, if you'd like to 








Be seated. Apparently, we are waiting on a 
(Discussion held off the record.) 
(In the presence of the Jury.) 
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1 to me, communicate her concerns, I just didn't feel that 
2 1 needed that information. 
3 Q. And then you did, you did request Dr. Verst's 
4 records. Why is that? 
5 A. I requested initially an MRI report from 
6 Magic Valley, wanting to essentially substantiate the 
7 nature of her -- her back pain, the causative factors of 
s her back pain. 
9 Q. And with respect to your evaluation of 
1 o Mrs. Schmechel, was she what you would consider a 
11 complex patient? 
12 A. That's a good question. I found that 
13 THE COURT: Thank you very much. 
14 Ms. Duke, you may continue. 
15 MS. DUKE: Thank you, Your Honor. 
Be seated. 13 Mrs. Schmechel's chief complaint again was back pain, 
14 which was the focus ofmy examination and treatment; ar 
15 through the course ofmy history and physical 
16 
17 BY MS. DUKE: 
Q. Mr. Byrne, we left off having gone through 18 
19 your history and physical that you ultimately dictated 
20 with respect to Mrs. Schmechel, along with, or included 
21 in that your conversation with her regarding her past 
2 2 medical history and then her -- her current condition 
23 and your examination of her. 
2 4 What I'd like to do now is -- is talk with 
25 you a bit about other infonnation that -- that you 
Page 47 
1 obtained and that you detennined whether or not you did 
2 or didn't meet. 
3 First of all, when Mrs. Schmechel came to the 
4 clinic that day, was she alone? 
5 A. Yes, she was, 
6 Q. So no one accompanied her then? 
7 A. That is conect. 
8 Q, After having spent the time with her, of 
9 talking to her and examining her, did you feel that --
10 that you needed to obtain any -- any medical records? 
11 A. No. I felt, with my lengthy discussion with 
12 Mrs. Schmechel and the fact that she was so up front and 
13 alert and communicative and -- and sharp, that l was 
14 able to gain from her all of the infonnation that! 
15 needed about her past medical history, her surgical 
·16 history, her current medications; and I didn't feel the 
17 need to get any other medical records at that time. 
18 Q. All right. And so with respect to Dr. Vorse, 
19 we've heard about Dr. Vorse having treated her, 
20 Mrs. Schmechel, for her pain, why is it that you chose 
21 not to get Dr. Yorse's records? 
22 A. Again, having had experience with a lot of 
23 pain patients and many patients in the same age group as 
24 Mrs. Schmechel and noting that I found her to be well 
25 versed in her medical history, able to communicate that 
.,.,;,.,,,,., ...... ,.,, ... ,.,., .. ,.,, .... ,_,_ .......... , ... ,,_ 
'Virginia M. Bailey, RPR, CSR No. 262 
16 examination, l did find that she had multiple medical 
17 problems that were being effectively dealt with by her 
18 primary care physician as well as by Dr. Vorse, and we 
19 focussed on her back pain. 
2 o Q. And so was she a complex patient? 
21 A. I believe that she was -- she had medical 
22 problems, certainly. But in terms of the problem that I 
2 3 wanted to deal with or needed to deal with her, she was 
24 not complex, She had a complaint of back pain. We 



























would help her, and that's what we focussed on, 
Q. And when you were at the Southern Idaho Pain 
Institute, had you treated many patients with back pain? 
A. Yes, On a daily basis, we saw patients with 
failed back syndromes and arachnoiditis and patients 
that had a wide variety of -- of pain issues that we 
dealt with, with medication, as well as with other 
interventions that Dr. Dille provided. 
Q. And had you also treated patients that had 
sleep apnea? 
A. Yes, 
Q. And patients that had hypertension? 
A. Yes. 
Q, And patients that were overweight and 
smoking? 
A. Yes, 




Q. With respect to Mrs. Schmechel, tell me what 
you and she discussed, once you completed your 
evaluation of her, what happened next? 
A. Throughout the course of our discussion, we 
djscua.s.e<l .. her :.:. hw.chiefgQmPJ~int.all:ain ... ½'h.i1<h..Yi'as ____ , ... 
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1 her low back pain, which was affecting her ability to 
2 sleep, her ability to do the activities that she wanted 
3 to perform; and so a big focus of that was -- was what 
4 we talked about. 
5 As we moved into the -- the exam as well as 
Testimony of Thomas J. Byrne 





~ A. Yes. , 
Q. And what does that say there? j 
A. Postlaminectomy/fusion, low back pain. !: 
4 Q. Okay. So it's very similar lo the assessment !' 
5 portion here, number one, in the Exhibit 2? ; 
6 our discussion, it was apparent that she wasn 1t being 6 A. Yes, ~ 
7 well served, so to speak, by her existing pait1 7 Q. Now, discussing options lhat you and i 
8 medication, her pain management program. Despite havi g8 Mrs. Schmechel discussed, tell me what options that you ; 
9 a recent increase by Dr. Vorse, she continued to 9 discussed with her? f-
lo struggle with pain, struggle with sleep, and struggle 1 o A. Well, we did discuss, you know, how she was 
11 with her activity; and she was very honest with me, was 11 feeling and how she was doing; and she expressed 
12 emotional with me, and let me know that she wanted to 12 frustration in her current pain management regimen; and : 
13 feel better in terms of her pain control. 13 even though they had increased her, her OxyContin ' 
H So we moved from there to discussing 14 recently, as was shown on the 18th note, and she just, 
15 treatment options, We discussed -- 15 quite frankly, felt like her medications weren't working , 
16 Q. Well, let me stop you there real quick before 16 as well as they should or as they used to; and so we 
',' 
17 we move into that. 1 7 discussed it, what would be the best next option. And ; 
18 A. Okay. 18 we discussed the -- • 
Q. First of all, before getting into the 19 Q. And so what did you discuss? i 
2 o treatment options, let's look at your history and 2 o A. We discussed the possibility of switching her j 
19 
21 physical. And on that there's a portion that says, 21 to a different medication, that sometimes switching to a f 
22 assessment. Whoops. Sorry. 22 different medication would help to improve the pain i 
2 3 Do you see that? What were you communicating 2 3 level, after having been on one medication for a long '( 
24 in the chart with respect to assessment? Thank you. 24 period of time. j 
l--2_5 _ ...;A_._T:..;h __ i'-s-'is_t_h __ e __ h an_d_w_n_'t_te_n_n_o;...t_e9_. _C_a ___ n l_,g,_e_t_th_e __ +-2_s __ _,Q ..... __ A_n_d_in'--'th_a_t_re_,,g,_,a_rd-',_d_id-"'-y .... ou_d1_·s_cu_s--s_w_i_th'--h_e_r_--J'' 
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1 other one? 
2 THE CLERK: That's Plaintiffs Exhibit l, 
3 isn 1t it? 
4 THE WITNESS: This is l, but it's the 
5 highlighted portion is in the other side. 
6 MS. DUKE: And then paragraph two. 





THE CLERK: Plaintiffs Exhibit 2? 
MS. DUKE: Yes. Thank you. 
THE WITNESS: Thank you. 
12 BY MS. DUKE: 
I'm 
i Page 53 , 
• 1 what medication you were thinking about putting her on? '' 
A. Yes, We discussed Methadone. i 
Q. And what did you discuss with Mrs. Schmechel [ 
4 with respect to the Methadone? 
2 
3 
5 A. Well, I recall we had a specific instruction, f 
6 or discussion rather, in reference to both OxyContin and , 
7 Methadone and, as long-acting pain medications, how ea p 
8 of them worked, and described to her that OxyContin wa; l 
9 a timed release medication that was initially designed ; 
1 o to -- to gradually release the medication to the / 
11 patient's system over a l 2-hour period of time, that she 1 
12 was taking it every eight hours instead, as prescribed, , 
13 Q. Under your assess111ent, what is it that you 13 and that she had recently had an increased dose, j 
14 were describing there? 14 We then talked about Methadone in particular. ,, 
15 A. I described that the patient had 15 Q. And what particulars did you describe with 
16 · postlaminectomy/fusion, ongoing low back pain with 16 Mrs. Schmechel regarding Methadone? 
1 7 minimal radicular symptoms, and pain management. 1 7 A. With Methadone we discussed that this isn't a 
18 Q. And when you -- when you put pain management 18 new medicine, it's not a timed release medicine; it's a 
19 us item two, what are-~ whafs the point in doing that? 19 med1cine that has been around for long time, And the 
20 A. The point being that that was to be onr 20 way that the medication works is tlrnt it-- that it 
21 priority, as we discussed it together, that we wanted to 21 stays in your system and that it gradually builds up in 
22 find a program that would -- would help her to feel 22 your system. And that, that point in particular is how 
23 better. 23 Methadone can help with long-acting pain relief in 
24 Q. And then if we look on Exhibit l, there's an 2 4 people who have chronic, unrelenting pain throughout th, 
25 A there, and it said -- I assume that's assessment? 25 course of the day and the ni2ht. 
..... -·~ ..•... , , .. ,"''·~·:.c,•:,,,,, 
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1 · Q. And with respect to that discussion that you 1 Methadone to 15 milligrams of Methadone. , 
2 had with her regarding the Methadone, what was her 2 Q. You mean 60 milligrams of OxyContin? You 1 
3 reaction? 3 said Methadone. f 
4 A. l think she was -- she was interested in the 4 A. Yes, I'm sony. 60 milligrams of OxyContin ' 
5 option of being able to take a medication twice a day 5 and 30 milligrams of Methadone. ;) 
6 that would provide good, consistent pain relief, that 6 Q. And why is it that -- let me just backtrack ,, 
7 would not require her to take short-acting medications 7 just a little bit. Why is ii that Methadone was the :: 
B to excess, and that we could possibly reduce some of her 8 medication that you recommended to Mrs. Schmeehel yo ' 
9 other medications that didn't seem to be helping her. 9 switch her to? :: 
10 Q. Did you discuss with her the risks of 10 A. I think for several reasons, is that we had, ;; 
11 Methadone? 11 through our experience a( Southern Idaho Pain, both 
12 A. Yes, I did. 12 myself in prescribing it to many patients as well as 
Q. And what did you discuss with Mrs. Schmechel 13 having observed and learned from Dr. Dille in 13 
14 in that regard? 14 prescribing the medication, that it was -- that it was 
15 A. Again, going back to discussing the history 15 effective. lt was effective in treating the type of 
16 of Methadone and-· and that it was a long-acting opioid 16 pain that·· that Mrs. Schmechel had. 
1 7 that stays in your system, J pointed out the positives 1 7 Q. Why do you say that? 
18 and the negatives, in that it works well because it does 18 A. It's just been shown to be effective in 
19 stay in your system, and once we get your blood level of 19 treating neuropathic pain in chronic pain conditions. 
20 the pain medication to an acceptable level, we either 20 Q. And so going back to the dosing, you 
21 level it off or drop it a little bit, hopefully able to 21 indicated that you were going start her on twice a day? 
22 minimize the amount of break-through pain medicine and 22 A. Yes. 
23 adjunct pain medications. 23 Q. And that her conversion dose would be 30 
24 She understood that. But we also tried to 24 milligrams of Methadone? 
2 5 emphasize to her at that point that not only the 25 A. Yes. Conversion dose, that I kind of figured· 
. 
Page 55 
1 long-acting accumulation was of benefit in tenns of 
2 controlling her pain, but it also posed some risks and 
3 that those risks could include respiratory depression 
4 and death if instructions weren't followed. 
5 Q. And did you feel that Mrs. Schmechel was-· 
6 was listening to you during these conversations? 
7 A. Absolutely. We were sitting across from each 
8 other in chairs, establishing eye contact and -- and had 
9 a good rapport. 
10 Q. · And did you believe that she was 
11 understanding what you were telling her with respect to 
12 the Methadone? 
13 A. Absolutely. 
Page 57 ) 
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1 through my experience would be 30 milligrams twice a i 
2 day. l 
3 Q. And that's what I was going ask you is, how j' 
4 do you come up with that conversion dose, from taking 6 ; 
5 milligrams of OxyContin and then recommending to a [\ 




A. There are -- i 
Q. OfMethadone. ! 
A. Yes. There are a lot of conversion tables ; 
1 O that are out there and that are used; but through my ; 
11 expel'ience again and working through, in the pain clinic : 
~ 12 for more than two years, as well as working with· 
J.3 Dr. Dille, l had a good understanding of the medication 
14 MR. COMSTOCK: Objection, Your Honor. Stat< 14 and how to convert that medication, and a 50 percent ,, 
15 reduction was conservative and appropriate. { 
16 Q. Now, her conversion dose, you indicated, was 1 
1 7 30 milligrams, l S, twice a day; correct? 
15 ofmind. 
. 1.6 THE COURT: I will sustain that objection. 
17 
18 BY MS. DUKE: 1 s A. ·That is correct. 
19 Q. Based on your conversation with 19 Q. As we've all heard, you started her on a 
2 o Mrs. Schmechel, what did you conclude would be the 2 o lower dose than that. Why? 
21 course of action that you would take? 21 A. Even though J felt that the 30 milligram or 
22 A. Well, again, we discussed the Methadone 22 JS milligram twice-a-day dose was a safe therapeutic 
23 and -- and how it worked and discussed the -- how it was 23 dose, I wanted to avoid any undue side effects. With 1 
24 dosed, which I opted to use twice-a-day dosing and then 24 any new medication, whether it be an antihistamine, a ;.;.• 
2 5 essentially a conversion dose from her 60 m illicrams of 2 5 blood pressure medication, a cholesterQHmY,P!lg .............. ; 
,=wM•"v,ev~,,,.._,,C_;,;~;.:,·'o/·, _.o,,-,,~:'""· , .. ;,,_ .. ,.,,C.,, .;;. • '='='='='='='='=-•"''"'· ··"'·"·"'··""• .S, ...~. C,. "· ""• .~. '='=±c• .,,,.,,-,,.,C.,,.,.,,,,.,CC,".,0,. ,,S,"C,,.,,,.. .. =-.-.. C,-,.C,,,.,,,,.,*,C,,.,o,.,.~. \'"'··"""··"'· '='=· .,,-', .. ~, ... cii,__,"'-,"'"•"'·"'''''"'"'"'·"'"'"''"'"•"'""'"""•'°•'·•e;!,~,:',j 
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1 medication, long-acting opioids have characteristics and 
2 side effects 1 such as nausea1 vomiting, constipation; 
3 and I certainly didn't want to subject Mrs. Schmechel to 
4 lhose things. And so we talked at length and agreed 
5 that we would start her at 5 milligrams twice a day and 
6 then gradually, over the next several days, that we 
7 would advance her to the starting dose of 15 milligrams 
8 twice a day. And she understood that 15 milligrams a 
9 day, twice a day rather, was going to be the dose but we 
10 were going to increase it gradually, to avoid problems. 
11. Q. And is that what you ultimately did with 
1.2 respect to the Methadone for Mrs. Schmechel? 
13 A. Yes, it i.s. 
14 Q. If we can look here at your records, first of 
15 all, did you call Dr. Dille prior to -- to switching 
16 Mrs. Schmechel from the Melba -- or from OxyContin to 
l7 the Methadone? 
18 A. No, I did not. 
19 Q. Or prior to -- to making any other changes to 
20 her pain medication regimen that Friday? 
21 A. No, l did not. 
22 Q. Why not, Mr. Byrne? 
23 A. Well, again, I think it goes back to my 
24 experience in working in the pain clinic, having 
25 multiple patients that l had prescribed Melhadone to, 
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1 Mrs. Schmechel? 
2 A. Would it be okay if! read it? 
3 Q. Sure. 
4 A. Okay. The patient has been under the care of 
5 Dr. Kimberly Vorse to this point; but she feels like 
6 it's more convenient for her to come to Twin Falls for 
7 her pain management, and she also wants some new 
8 information in reference to pain management. She feels 
9 like her medicines are currently not working as well as 
10 they should or they used to. 
11 Today we bad a lenglhy discussion in 
12 reference to pain management and the benefits of 
13 long-acting medications as well as periodically changing 
14 pain medications to avoid excessive dosing and adverse 
15 effects from this. We will discontinue the OxyContin 
16 and start her on Methadone 10 milligrams g 12 hours, 
17 titrated dose from 5 milligrams up to a maximum of 15 
18 milligrams over the next 72 hours, depending upon its 
19 benefit. Hydrocodone was increased to l 01500 
20 milligrams, number 70, with one refill, one q4 to 6, 
21 decrease the Amitriptyline to 50 to 100 milligrams, and 
22 continue with the Bextra. We will also consider some 
23 education with her and put -- and on her next visit and 
24 instruct her on some lumbar stabilization and ball 
25 exercises, as flexion does seem to provide relief, and 
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1 that I had converted from one medication to another, my 1 the balJ would be an excellent modality for this. Today 
2 experience in working with Dr. Dille closely in a 2 we discussed the etiology of her back pain and our 
3 dynamic learning environment and growing environment 3 philosophy on pain medicate -- management, and she 
4 where we -- we were on the same page; and l had no 4 understands. A contract was signed, and she will follow 
5 doubts that my abilities to prescribe the medication 5 up. 
6 coincided with my teachings from Dr. Dille, and l 6 Q, That was Exhibit 2, just for the record. We 
7 proceeded. 7 were talking about something different. 
a Q. Jfyou had felt uncomfortable making any 8 With respect to -- to that page two of 
9 changes to Mrs. Schmechel's pain medication regimen tha 9 Exhibit 2 that you have just read for the jury, you 
10 Friday, what would you have done? 10 indicate there, today we had a lengthy discussion in 
11 A. !fl felt uncomfortable, I would have 1.l reference to the pain management and the benefits of 
12 contacted Dr. Dllle. He's one of the finest supervising 12 ·long-acting medications. Have you described lhat for 
13 physicians that I have had. He was relatively available 13 the jury through my questioning today? 
14 -- I'm sorry -- always available for me, personally and 14 A. Yes, l believe so. That was when we talked 
15 professionally, by phone and -- and/or in the office, 15 about the benefits and risks of the medications. 
16 and I would not have had any problems calling him and 16 · Q. And you state there that you're going to go 
1 7 asking him questions, and quite often I did. 1 7 ahead and discontinue her OxyContin and start on her 
18 Q. Moving then to -- to the Exh1'bit I and 2 that 18 Methadone, lO milligrams every 12 hours but a titrated 
19 I have up here side by side, and it's somewhat difficult 19 dose from 5 milligrams up to a maximum of 15 mil!igrarr 
2 o to -- to read them ifl do that, so l'm going to take 2 O over the next 72 hours, depending upon its benefit? 
21 Exhibit 1 first, and I'd like you to just discuss the 21 A. That is correct. 
22 plan portion. We've gone through the assessment, and 22 Q. With respect to the medication, you had a 
23 now we're to the plan. And ifwe could,just describe 23 medication log; correct? 
24 for the jury what it was that you were communicating in 24 A. Yes, l did . 
• 2 5 the chart as to what you planned to do with 2 5 Q. And that medication log, I know that 
'-'-"·'·"'"'"'·•·~~ .,, ,. • : •. , ... , •. ,. ;,,, •• 'I ••• • • ,..,,,.. .- •••·.,·, ,ec. :C~~,:c· • 
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1 Mr. Comstock chatted with you about this. On that 
Page 64 
1 know when she was scheduled to come back in? 
2 medication log, which is tab seven in the jury 110tebook, 
3 you see that it indicates Methadone, l O milligrams, and 
4 then one ql2, and then the number 90? 
5 A. Correct, 
6 Q. What are you documenting there, Mr. Byrne? 
7 A. l think I'm simply documenting the milligrams 
8 that were prescribed as well as the total number of 
2 A. I don't have absolute recollection of a date 
3 of her recheck appointment; but l believe that l 
4 instructed her that I wanted her to be back within two 
5 weeks to see Dr. Dille, to initiate their -- their 
6 relationship, 
7 Q. You also indicate that on her next visit when 
8 she comes in, you were going to instruct her with 
9 pills that were prescribed. 
10 Q, Going back to Exhibit 2, you also indicate 
9 respect to lumbar stabilization and ball exercises, Why 
10 is that? 
11 there that you were going to increase the Hydrocodone to 
12 10/500 milligrams. Why was that? 
13 A. l felt that with the conservative approach 
11 A. Well, with my background as an athletic 
12 trainer and sports medicine, my philosophy has always 
13 been that, that exercise, if done properly, can help 
14 that I was taking with the Methadone at 30 milligrams 
15 compared to 60 milligrams of the OxyContin, that -- and 
16 then the gradual, safe progression of her medications 
14 most problems, Mrs. Schmechel had been through number 
15 ofinjections, which is something that we offered 
1 7 from 5 up to 15, that she might in fact have some pain 
18 issues that l did not want to become worse. We were 
19 decreasing her medication, and sol wanted her to have 
2 o more effective medication for break-through pain, which 
21 I felt would be the Hydrocodone at a JO milligram versus 
22 7,5 milligram, a 2.5 milligram increase, that she could 
2 3 take every four lo six hours. 
24 Q. And then the next sentence, it indicates that 
16 through our-· through our sports -- or through our 
17 clinic; but I felt this was something that really, based 
18 on her describing it to me, she had never been exposed 
19 to, and that it might benefit her, especially 
20 considering that it seemed like fiexion provided some 
21 relief, that this is something that we could at least 
22 try and -- and give it a go, 
2 3 Q, And then you indicate, today we discussed the 
2 5 you decreased her Amitriptyline to 50 to I 00 milligrams. 
24 etiology of her back pain and our philosophy on pain 
2 5. · management, What -- what are you documenting there? 
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1 Why is that? Why did you decrease the Amitriptyline? 1 A. Well, again, l think it was-- it was to 
2 A. Well, I think several reasons, One, it was 2 reiterate to her that, from her conversation with 
3 ineffective, She desclibed that she was not sleeping 3 Dr. Verst, as well as the MRI scan, that she didn't have 
4 well with that particular medication. ·Two, it has side 4 further operative options, that pain management was 
5 effects, I wanted to avoid those. And then the other 5 going to be her option, and again just tried to 
6 thing is that it has similar side effects to narcotics, 6 reemphasize to her, you know, our -- our philosophy on 
7 in terms of some respiratory issues; and so we wanted to 7 pain medication, that we want to do whatever we can to 
8 make sure that, as we changed her medication, that we 8 help you, follow you closely, that if something is not 
9 safely brought this medicine down and eventually 9 working or it's bothering you, that you need to let us 
10 eliminate it. But l guess, again, to reiterate, mostly 10 know, and then from there just follow up. 
11 because she didn't feel it was effective, and I agreed. 11 Q, And then it says, finally, that a contract 
12 Q. And then ifwe look a little bit further 12 was signed, and.she will follow up? 
13 there, that we will consider some education with her on 13 A. That is correct. 
14 the next visit. So was it contemplated that 14 Q. What are you referencing there when you say, 
15 Mrs, Schmechel would come in again? 15 a contract was signed? 
16···· A. Yes, it was. 16 A. It'sjustapaincontractthatwas--l 
17 Q. And what was your typical practice with 1'7 wouldn't say standard -- it was something that was done 
1.8 respect to having a patient such as Mrs. Schmechel come 18 between the patients of Southern Idaho Pain Institute 
19 for a follow-up visit? 19 and -- and the patient, 
20 A. I would say typically we would bring the 20 Q. Okay, And why? 
21 patient back within two weeks, depending upon their typ, 21 A. It allowed us to really demonstrate to our 
22 ofproblem1 sometimes sooner, sometimes later,just 22 patients the significance of being on pain medication, 
2 3 dependent upon the -- the patient and what was going on 2 3 their obligations to being on pain medication, their 
24 with them. 24 obligation to be consistent with their -- their dosing, 
2 5 0, And with respect to Mrs. Schmechel, do you 25 and to stav on .track.with their.dosi!,rr. t.o n<ili7e. nne . 
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l pharmacy, and that if they didn't do that, that there 
2 could be potential recourse for -- for them not doing 
3 it. I think it just empowers our·· our clinic to -- to 
4 have a document like that. 
5 Q. And is that a document that the clinic in 
6 2003 had all of their pain management patients sign that 
7 were undergoing narcotic or opioid therapy? 
8 A. l can't say with absolute certainty that 
9 every single patient signed a pain contract, but I did 
lo have Mrs. Schmechel sign a pain contract. 
11 Q. The majority of your patients who were on 
12 that therapy? 
13 A. J would say •. yes, Ma'am. [ would assume·· 
14 or 1 would state that most patients did sign the 
15 contract. 
16 Q. So at the time that you and Mrs. Schmechel 
l 7 discussed what her -- her change in her pain medication 
18 regimen would be, what did you tell her with respect to 
19 the Methadone as to how she was supposed to take it 
2 0 until she heard from you next? 
21 A, I explained to her clearly that the starting 
22 dose for her medication was 15 milligrams twice a day. 
23 That being said, that's how the. prescription was 
24 written. But I clearly discussed with her my feeling 
2 5 that I wanted her to gradually increase the dose from 5. 
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l milligrams to l O milligrams to 15 milligrams, for the 
2 reasons that we've discussed earlier, and that being, I 
3 wanted to avoid other side effects, in terms of nausea, 
4 vomiting, constipation, any type of drug reaction, a 
5 skin rash, an allergic reaction. 
6 Q. And if you had felt that she was not 
7 understanding what you were saying, what would you ha 
8 done? 
9 A. I wou Id have made every effort to try and 
10 make sure that she did understand. 
ll Q. So when Mrs. Schmechel left the clinic that 
12 day ·- we have all seen this note; it's tab ten in the 
13 jury notebook --you provided her with a handwritten 
14 note? 
15 A. Yes, I did. 
· 16 · Q. Why did you provide Mrs. Schmechel with 
1 7 Exhibit 1 0? 
18 A. I felt that, I think to preface that, I did 
19 this often with patients for not only their 
20 understanding but also to emphasize to myself that they 
21 understood what I wanted them to do, especially in the 
2 2 case that the dosage on the bottle may not be the same 
2 3 as my instructions. So one other way to emphasize this 
24 to Mrs. Schmechel, besides verbally clearly 
2 5 communicating this to her1 was t<;> give her something 
'Virginia M. Bailey, RPR, CSR No. 262 
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\ 
l that she could hold onto, that would outline for her the 
2 changes that we had made and the instructions that I 1 
3 wanted her to follow. i 
4 
5 
Q. And so you provided this note to her? '\ 
A. Yes, I did. ,, 
6 Q. And in doing that, when we look at the ; 
7 Methadone, do you believe that that accurately describes ) 
8 what you and Mrs. Schmechel had discussed and what ye g 
9 just testified to related to what she was to do with her l 
1 o Methadone? ,. 
:'i 11 
12 
A. Yes, I do. 'i 
Q. And why is that? ,: 
13 A. I believe it states that the Methadone is -' 
14 one-half to one pill every 12 hours and may increase to [ 
15 the maximum of one-and-one-half pills every 12 hours, f 
16 which was the 15 milligrams twice a day starting dose 
l 7 that we've talked about multiple times. 
18 Q, When we look at the bottle that we looked at 
19 today with Mr. Jensen -- and that's exhibit, Plaintiffs 
20 Exhibit 11 in the jury notebook--it indicates, take 
21 one-and-one-half every, and then the next page, if you 
'.\ 22 look at that, kind of the rounded bottle here, 12 hours? 
A. Correct. ; 
24 Q, Why didn't you write a script that -- that , 
2 5 said what you had provided on the handwritten note that j 
Page 69 ) 
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IT 
l you gave to Mrs. Schmechel? 
2 A. Could you repeat that for me one more time? 
3 Q. Why didn't you write on the script, you know, 
4 the script that you write out that the patient then 
5 provides to the phannacist, why didn't you, for 
6 instance, write what is contained here on Exhibit 1 O? 
e 7 A. The •• the milligram twice a day was -- was 
8 outlined on the prescription. That's the total number 
9 of pills and milligrams that she would need for that 
lo time period. 1 think for several reasons, it becomes 
11 more confusing on a prescription bottle ifthere is too 
12 much information; and I had very clearly relayed to 
13 Mrs. Schmechel my instructions verbally as well as in a [ 
' 14 written fonn on the note for her to take tlie medication 
15 as instructed. 
16 Q. Did you believe that Ms. Schmeche!, that 
l 7 Friday that she saw you, was in a situation where she 
18 was having a medical emergency? [i 
A, No, I did not. \! 
20 Q. Could you have elected to not change anything 
19 
21 for Mrs. Schmechel? 
A. Yes, 1 could. 22 
23 Q. Could you have elected to put heron a 
24 different medication? 
25 A. Yes. 
· ·· • .......... , .. , .. ,,·c .. ···1·· • 
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1 Q. Why then did you choose to change her 
2 Methadone and increase her Hydro •• or change her from 
3 OxyContin to Methadone and to increase her Hydrocodor 
4 and decrease her Arnitriptyline? 
5 A. Well, for several reasons, of which we've 
6 talked about. One, this was a pleasant woman who was ii 
7 pain, who needed my care, and I wanted to try and safely 
8 help her through her pain and that l felt that there was 
9 no reason, based on her history, that it would not be 
10 appropriate for me, with my and experience and training, 
11 to initiate this change. 
12 Q. Let's tum next to your next communication 
13 that you had with Mrs. Schmechel. As the jury has 
14 heard, the next time that you two spoke, was on a 
15 Sunday. 
16 A. That is correct. 
17 Q. And we've talked a couple of times to the 
18 jury about this dating error that you have in your 
19 medical record, which is Plaintiffs' Exhibit 4 in the 
20 notebook, that indicates it was September 29th of 2003. 
21 If you take a look at that, as you discussed 
22 with Mr. Comstock and as some of the experts have 
23 already testified, rather than that 9/29/2003 
24 conversation occurring on a Monday, it actually happene, 
25 the day before? 
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by the .Southern Idaho Pain Institute? 
A. No. 
Q. So this had nothing to do with your business? 
A. That's correct. 
Q. lfwe look then, item number 26 •• do you see 
that? It states 9/28 at 7:23 p.m., that you made a call 
to the following phone number: 208-733-3869. Do you 
see that? 
A. Yes, I do. 
Q. And that -- and as we've understood it 
through Mr. Schmechel's testimony, that is the home 
phone number for the Schmechel residence? 
A. That's what I understand. 
Q. Are you aware of any other phone calls that 
you made to Mrs. Schmechel any time prior lo 7:23 p.m. 
on Sunday evening, the 28th? 
A. No. 
Q. And have you looked through your phone 
records to determine that that is the case? 
A. Yes. 
MS. DUKE: And just so we can represent this 
to the jury, as you know, Your Honor, we redacted tl1e 
phone records to take out anything that did not involve 
the Schmechels, to protect Mr., Byrne's confidentiality 
and whatnot. So I just want that noted as to why it 
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1 
1 says, redacted, and numbers are pulled. 
2 MS. DUKE: What l'd like to do, Mr. Byrne, is 2 THE COURT: So noted. 
3 - if you could, please, Madame Clerk, hand Mr. Byrne 
4 his phone records, Exhibit 241, which have been 
3 
4 BY MS. DUKE; 
5 previously admitted by the court, with all ofus 5 Q. And so what the phone records have 
6 understanding that, with respect to all these phone 6 established, Mr. Byrne, is that you spoke with 
7 records, we've obtained them, and the phone company ha 7 Mrs. Schmechel at 7:23 p.m. on Sunday evening? 
8 let us know that they have given us everything they B A, Yes. 
9 have, but they can't guarantee it's all perfect. 9 Q. And during that conversation, who initiated E 





MR. COMSTOCK: No objection. 11 A. The call was initiated by me. ) 
THE COURT: 241 then is admitted. 12 Q. And why did you call Mrs. Schmechel on Sundaij 
THE WITNESS; Thank you. 13 evemng? ; 
A. Just wanted to see how she was doing. '; 14 
15 BY MS. DUKE: 15 Q. And what did she tell you? :, 
· 16 · Q. Okay. lfyou look at Exhibit 241-- and 16 A. She said that she was doing well. And by i 
17 that's also in the juror notebooks -- on top it provides 1 7 "well" I mean that she was having no side effects from r 
18 a billing date of I 0/24/03, and it indicates that it's 18 the medication. Her pain seemed to be improving. ; 
19 the cellular telephone number summa1y for T.J ., and 19 Q. Did she communicate to you what milligrams of ; 






A. Okay. 21 /\. I believe that she indicated to me that sbe '! 
Q. Was this your·· your personal phone'/ 22 had been on -- I drew the conclusion that she had been I 
A. Yes, it was my personal cell phone. 23 on less than 10, because my note indicates that she can ~ 
Q. It's not a -- well, strike that. 24 go ahead and increase her Methadone to 10 milligrams at j 
Was it a cell phone that was provided to you 25 bedtime and IO milligrams at.davt.ime. . . "······ ... " ... J 
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l Q. Okay. So if we look at your note, which is 
2 Exhibit 4, and it says that you advised her to go ahead 
3 and increase her Methadone to 10 milligrams at bedtime 
4 and IO milligrams daytime --
5 A. Correct. 
6 Q. -- would you have advised her to do that if 
7 something Jed you to believe she wasn't taking under 10 
8 milligrams? 
9 A. Not likely. 
10 Q. With respect to that convemation that you 
11 had with Mrs. Schmechel, ii has been testified to that 
12 during that conversation she told you that she was 
13 having nausea. Is that something that you would have 
14 documented if she had been having nausea'/ 
15 A. Yes. 
16 Q. Why? 
17 A. It's one of the things that we talked about 
18 in tem,s of adverse effects of the medication 
19 potentially. 
20 Q. What would you have done if she had reported 
21 to you that she was experiencing nausea that Sunday 
22 evening? 
23 A. There's several options. We could have 
24 started her on a nausea medication like Promethazine or 
25 Phenergan. 
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1 Q. And would you have had any hesitation in 
2 doing that with Mrs. Schmechel if she had repot1ed to 
3 you that she was nauseous? 
4 A. No. 
5 Q. It has also been testified to that she 
6 reported to you that she was having some lower extremit; 
7 edema, or swelling, in her legs? 
8 A. Yes. 
9 Q. Did she report that to you? 
10 A. No. 
11 Q. If she had reported that lo you, what would 
12 you -- would you have documented it? 
13 A, Yes. 
14 Q. And why'? 
15 A. It's1 at the time, not a normal finding. As 
:C6 ··I noted on my physical exam, she didn't have any 
17 swelling. I think it would wanant further 
18 investigation and probably would have discussed that 
19 maybe she should discuss this with her primary care 
20 physician or, if it was bad enough, that she should go 
21 to the emergency room, 
22 Q. And would you have had any hesitation to tell 
23 Mrs. Schmechel that if she had reported to you that she 
24 was having that lower extremity edema or swelling? 
25 A. No. 
( 
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Q. We look at Exhibit 4 which reflects that .i ,l 
Sunday conversation that you had with Mrs. Schmechel, ~ 
and it indicates there that she was doing well. What ¥. 
' did you understand as -- or what were you trying to y 
express there with respect to, she was doing well? ;' 
A. By "well" l would mean that, A, she was not :; 
having any untoward side effects from the medication, i 
which is a positive thing, and that she was having 
,~ 
improvement overall in her pain. 
Q. Did you understand that she still was in \ 
pain? ) 
A. Yes, l did. 
\J Q. And have you heard the family testify to that 
J: 
today or -- strike that. 
You were here for Ms. Gretta's testimony 
:: today? 
A. Yes. ~ 
Q. And Ms. Grotta indicated that Mrs. Schmechel ~ 
had a lot of leg pain that Sunday night? ,(' 
A. Yes. Ii :; 
Q. You then indicate you advised her to increase ;; 
to the 10 milligrams at bedtime and the 10 milligrams at I 
daytime, and that she would continue with this program " 
' until we recheck as scheduled, follow up sooner if there !l 
are problems? ' 
Page 77 
A. Yes. 
Q. Now, we know, from a phone record that I am ; 
about to show you, that Mrs. Schmechel called you on '1 
Monday afternoon. Were -- did you have an understandi, :g 
that she was going to call you? i 
A. I may have indicated to her that I'd like her 1 
to call me the next day. ·J like to keep close tabs. ,; 
Q. And so ifwe turn to Exhibit 6, Exhibit 6 ) 
reflects a conversation that you had with Mrs. Schmechel j 
that Monday afternoon? f: 
A. Yes. ( 
Q. With respect to that conversation, you l 
indicate there, on the 9/30 note, which would have been :' 
a Tuesday, but we understand was a misdate on your, yo\ f 
know, from younecords -- ; 
A. Yes, il was a mistake, 
Q. -- that Ms. -- it says, Ms. Schmechel called 
in as instructed. Why did you put that in your note? 
A. During our conversation on Sunday, I may have 
said, just give me a call tomorrow and let me know how 
you're doing. 
Q. And so it looks like she called you. And if 
we tum to Exhibit 241 -- excuse me-· Exhibit 239, 
which is in the juror notebooks as well --
A. lhayen:ts_e~rr\h~tyeL .... --·--·-·· ...... . ...... ·--· 
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1 Q. If you want, you can just look up on the 
2 screen) Mr. Byrne, if you can see it. Or do you have it 
3 there? lt's page six. 
4 A. These are all related to my-· my own 
5 personal cell phone. 
6 Q. Okay. Can you just look up on the screen? 
7 Can you see that? Oh, it looks like Madame Clerk --
8 Thank you. 
9 A. Thank you. Okay. 
l.O Q. Okay? And if you look at that document, do 
11 you recognize the phone numbers that are up top as the 
12 Southern Idaho Pain lnstitute's phone numbers? 
13 A. The ones that are highlighted? 
14 Q. No. Right up here. 
15 A. Yes. 
16 Q. Okay. And I understand from Mr. Hippler that 
17 that's Southern Idaho Pain Institute and Dr. Dill e's 
18 home phone numbers. And if we look at this highlighted 
19 entry here, do you see that? 
20 A. Yes. 
21 Q. It indicates a call came in from 733-3869? 
22 A. Yes. 
23 Q. And as we've just discussed, that was the 
24 Schmechels' home number? 
25 A. Yes. 
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understanding of what our objective was, that her 
conversion dose was 15 milligrams twice a day, that her 
pain seemed ID be improving, tl1at she wasn't having side 
effects, and she understood that, that ultimately we 
would probably increase to 15 milligrams twice a day, 
but there was a little, little variability between the 
time frame that that had to occur. 
Q. And so did you instruct her that she could 
take, on that Monday, and from that point forward, a 
maximum of 15 milligrams twice a day? 
A. Yes. 
Q. And that she, depending upon how she was 
feeling, could either take 10 milligrams twice a day or 
15 milligrams twice a day or some combination of those 
two? 
A. Yes. 
Q. Did Mrs. Schmechel in this conversation with 
you tell you that she was having any problems? 
A. No. 
Q. And if she had told you she was having any 
problems, such as leg swelling or nausea, what would yo 
have done? 
A. I would have dealt with it. 
Q. Would you have also documented it? 
A. Yes. 
Page 81 
1 Q. And it looks like Mrs. Schmechel then called 1 Q. Why would you document something like that? 
2 you at 3:02 that Monday afternoon? 2 A. I think any pertinent findings would •• it 
3 A. Yes. 3 would be important to document them. 
4 Q. And that you had a very brief conversation 4 Q. Did you speak with Mrs. Schmechel -· well, 
5 with her? 5 actually, strike that. 
6 A. Yes. 6 On this Monday l also understand that you 
7 Q. And does Exhibit 6 reflect that conversation 7 spoke to Dr. Dille about Mrs. Schmechel? 
B that you had with Mrs. Schmechel that Monday afternoon? 8 A. That's correct. 
9 A. Yes. 9 Q. What did you tell Dr. Ditle regarding 
J.O Q. And in tliat note, you indicate that she is 10 Mrs. Schmechel? 
11 .. having improvement in her pain with the Methadone. Do 11 A. I don't have a full recollection of the 
12 you see that? 12 conversation; but I do remember discussing briefly with 
13 A. Yes, 13 Dr. Dille, Mrs. Schmechel was going to be seeing him, 
14 Q. Did you have an understanding at that time 14 that she had a history of failed back and chronic pain, 
15 that she still was having some pain? 15 that she had a history of sleep apnea and was on stable 
16 . A. Yes. 16 CPAP therapy, and that I had changed her to Methadone 
17 Q. You then note that she was taking IO 1 7 and had made some other changes to her medications. 
J.8 milligrams in the morning and 15 at night and decreased 18 Q. And is that consistent, what you just 
J.9 her Amitriptyline to 50 milligrams? 19 testified to, with what Mr. Comstock read to you on 
2 O A. Yes. 2 O Friday as to what Dr. Dille testified to in his 
21 Q. Why did you then advise her to titrate her 21 deposition? 
22 dose on a variable dose between \0 and 15 milligrams in 22 A. I believe it is. 
2 3 the morning and the evening with respect to the 23 Q. Why did you talk to Dr. Dille on Monday about 
24 Methadone? 24 Mrs. Schmechel? 
2 s A. Again, Mrs. Schmechel had a very good 2 5 A .. W~ll,l k!lew.!h~LRr.J?..iU~t w~s_goi.ngJR,.b.e ........ . 
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1 seeing Mrs. Schmechel in the near future; and it was 
2 our, if not habit, it was our custom to communicate with 
3 each other about patients that I may be asking him to 
4 see, he may be asking me to see in follow-up, We had an 
s interchange of patients quite frequently through the 
6 course of their tenure at Southern Idaho Pain, so to 
7 speak. 
8 Q. And when you talked do Dr. Dille that day, 
9 and given the infonnation that you had provided to him, 
10 did he agree with what you were doing with 
11 Mrs. Schmechel? 
12 A. Yes, he did. 
13 Q. Why didn't you make a notation in the record 
14 about this conversation that you had on Monday with 
15 Dr. Dille? 
16 A. Well, I think it was more ofa courtesy 
1 7 communication with him, letting him know that this lady 
18 was going to be coming in to see him, and the record 
19 would be available for him to read further details. 
20 Q. During that conversation with Dr. Dille, 
21 as-· as we understand, did you not tell him what 
22 milligram of Methadone you had put Mrs. Schmechel on. 
23 ls that accurate? 
24 A. That is correct. 
25 Q. And you didn't really discuss a lot of the, 
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l the details of what you had done, just the generals. 
2 Why is that? 
3 A. Well, l had worked with Dr. Dille for a long 
4 time, and I think we had a good understanding of how we 
5 practiced and how he wanted me to practice and felt like 
6 it was well within the -- the parameters of -- of his 
7 instructions of, for lack of a better term; and I gave 
8 him the infonnation that was pertinent that I wanted him 
9 to know. 
10 Q. Mr. Byrne, in your deposition you had 
11 testified that you talked to Mrs. Schmechel on Monday 
12 and Tuesday, rather than Sunday and Monday? 
13 A. That is correct. 
14 Q. Was that an error? 
15 A. Yes, it was. 
16 Q. When you were talking in your deposition 
17 about the Monday and Tuesday calls, other than the days 
18 being off, do you believe what you told Mr. Comstock in 
19 that deposition was accurate? 
20 A. Yes, I do. 
21 Q, How many times did you speak with 
22 Mrs. Schmechel on the phone after seeing her on 9126, 
23 September 26? 
24 A. Twice. 
25 Q. Are vou certain about that? 
. ' 
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l A. Yes. 
2 Q, lf we look at Exhibit 6, it indicates that 
3 you're going to have Mrs. Schmechel follow up by phone 
4 the next week? 
s A. Correct. 
6 Q. We have also seen in Exhibit 1, a 9/30 entry 
7 that also discusses the telephone call that you had with 
B Mrs. Schrnechel; and there it indicates that she is to 
9 call you for any problems. 
lo A. Con-eel. 
11 MS. DUKE: Your Honor, what I'd like to do, 
12 too, is move for the admission of Exhibit 242, which are 
13 Mr. Byrne's home records. They don't show any 
l4 communications between Mr. Byrne and the Schmechel 
lS household, but that way we have it for completeness in 
l 6 the record. 
l 7 THE COURT: And this is pursuant to the prior 
18 representation you made relative to phone records? 
19 MS. DUKE: Yes, Your Honor. 
2 o MR. COMSTOCK: No objection, Your Bonar, wiD 
21 the understanding that the phone company has advised 
22 there is no guarantee that it's everything. 
23 THE COURT: Very well. It was Exhibit 242? 
24 MS. DUKE: Thank you. 




























Q. Now, Mr, Byrne, in this handwritten note of 
9/30, in Exhibit l, you indicate Methadone, 5 to 10 to 
15 milligrams. What are you communicating there in tha 
note in the record? 
A. I believe that indicates, in a written fonn, 
just the gradual, safe, increase in the dose of the 
medication up to the 15 milligrams twice-a-day starting 
dose. 
Q. Did you have occasion to speak with 
Mrs. Schmechel again? 
A. After the 30th .• or after Monday? 
Q. The 29th, con-ect. 
A. No, I did not. 
Q. And did you at some point learn that 
Mrs. Schmechel had passed away? 
A. Yes, I did. 
Q. And 'how did you learn that? 
A. l think ! learned that information through 
Ms. Davies, our office manager. 
Q. And was that something that surprised you? 
A. Very much so. 
Q. What was your reaction to hearing that 
Mrs. Schmechel passed away? 
A. I was very saddened bv that news. I. felt 
....................... ,.,,,,. ... ,, .. , 
22 (Pages 82 to 85) 
1408 
Schmechel v Dille & Byrne 
CV 2005-4345 
Testimony of Thomas J. Byrne 
October 24, .2007 
Page 86 
1 that she was a very nice lady, in the short period of 
2 time that I met her; and I was just very saddened by the 
3 news that •• that she had passed away, and it was hard. 
4 Q. Mr. Byme1 Pm going to get into some 
5 technical questions with you real quick, and then I'll 
6 go ahead and -- and sit down. 
7 A. Okay. 
8 Q. Were you familiar with the standard of care 
9 for a physician assistant who was practicing pain 
10 management in Twin Falls, Idaho, in September and 
11 October of2003? 
12 A. Yes. 
13 Q. A.nd how did you have that familiarity with 
14 the standard of care? 
15 A. Through my initial application to the Board 
16 of Medicine for my license, through my delegation of 
17 services agreement that l had with Dr. Dille, through my 
18 employment contract, through the dynamic learning 
19 process and process of ongoing practice with·· with 
20 Dr. Dille, all encompassing, J felt like the -- l had a 
21 good grasp of the standard of care. 
22 Q. And on a more probable than not basis and 
23 within a reasonable degree of medical certainty, do you 
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CROSS EXAMINATION ; 
BY MR. HIPPLER: ) 
Q. Just a couple. Mr. Byrne, when you were !, 
speaking with Mrs. Schmechel and explaining to her botl l 
the iisks of Methadone and the plan you had in terms of · 
initiating her safely into her starting dose of I 5 , 
milligrams twice a day, did she verbalize to you an i 
understanding of those instructions and those risks? .; 
A. Yes, she did. 
Q. And in your working with Dr. Dille, over the 
years that you did, prior to treating Mrs. Schrnechel, 
did you feel that you had acquired, through Dr. Dille 
and on your job expedenee plus your training and 
education and other factors, a good understanding of 
Methadone and how to utilize it in a patient? 
A. Yes. 
MR, COMSTOCK: Objection, Your Honor. 
Leading. There is no adversity between those two 
parties, He's leading the witness, 
f 
THE COURT: Well, counsel, I'll allow leading ; 
questions in this general area. You may inquire. ') 
t Objection is overruled. ,, 
BY MR. HIPPLER: 
Q. Did you hear the question? ----------t---~--~---~~----------1! 
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1 A. Yes, l did meet the standard of care. l 
2 Q. Explain to the jury why you believe that you 2 
3 met the standard of care in your care and treatment of 3 
4 Mrs. Schmechel? 4 
5 A. l believe that I -- l met a woman who was 5 
6 having significant pain issues that needed my help as a 6 
7 medical provider and that it was my responsibility to 7 
8 safely initiate a treatment program that would help her 8· 
9 with her pain and to follow through in a conscientious 9 
10 manner with that pain management program and establish 10 
11 her with our pain clinic and eventually for her to see 11 
12 Dr. Dille. 12 
13 Q. And although the outcome was unfortunate with 13 
14 Mrs. Schmechel, do you believe that you provided her l.4 
15 with safe treatment? 15 
16 A. Yes, I do. 16 
17 Q. And that you used your knowledge of 17 
18 Methadone, Hydrocodone, and the other medication she w,~18 
19 on in prescribing her the pain regimen that you did? 19 
20 
21 
A. Yes, l did. 20 
MS. DUKE: Thank you, Mr. Byrne. l pass the 21 
22 witness. 22 
23 23 THE WITNESS: Thank you. 
24 THE COURT: Thank you. Mr. Hippler. 24 
Page 89 1 
A. l believe I did. My answer would be, yes. 
MR. HIPPLER: That's all ! have. 
THE COURT: Thank you. Cross examination, 
Mr. Comstock. 
help? 
MR. COMSTOCK: Thank you, Your Honor. 
You don't mind if I set this aside? 
MS. DUKE: No, that's fine. Do you need any 
MR. COMSTOCK: ff l don't break it. 
CROSS EXAMINATION 
BY MR. COMSTOCK: 
Q. Mr. Byrne, if! heard your testimony correct 
today, it was you who detennined and initiated the 
treatment plan for Mrs. Schmechel; is that correct? 
A. I recommended and initiated a treatment plan, 
yes. 
Q. It was you who determined the plan and 
initiated the treatment; correct? 
MS. DUKE: Asked and answered, Your Honor. \.' 
MR. COMSTOCK: No, it's not. 
~ THE COURT: Overruled. , 
THE WITNESS: Yes. r recommended a treatmer · 
25 MR. H!PPLER: Just a moment, Your Honor. 25 nlan. 
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1 BY MR. COMSTOCK: 
Page 92 j~_ 
1 Q. And so that what we're looking a~ we're 
';i 
2 Q, You detennined the treatment plan; yes or no? 2 looking at a handwritten chart note that you entered as , 
3 A. I would have to say no, 3 of the date of the call; correct? ' 
A. Yes. ;J 4 Q, Who did you recommend it to if you didn't 
5 speak to Mr. -- to Dr. Dille? 
6 A. I recommended the treatment plan to the 
Q. You had the chart right there in the office i: 
6 when you took -- when you spoke with Mrs. Schmechel; ; 
4 
5 
7 patient, initiated the treatment plan, 
8 Q. And it was you who determined what the 
9 treatment plan would be, without speaking to Dr, Dille; 
10 correct? 
7 correct? 
8 A. 1 may not have had the chart at the time of 
9 the call. 
10 Q. Okay, But in any event, not only do we have 
11 A, The treatment plan was going to be an ongoing 
12 dynamic process that would be further managed and 
13 modified throughout the course of Mrs. Schmechel's 
14 tenure at Southern Idaho Pain Institute, 
11 the fact that you dated the dictation on Tuesday but you 
12 also handwrote an entry into the chart on Tuesday; 
15 MR, COMSTOCK: Your Honor, may!, please, 
16 have the witness instmcted to answer the question; and 
17 I move to strike the nonresponsive answer. 
13 correct? 
14 A. The date says Tuesday, 9/30. 
15 Q, Let me move away from that for a moment, 
16 because you've testified in your deposition, did you 
1 7 not, that you spoke with her on Tuesday; correct? 
18 A. Yes, 18 THE COURT: Overruled. The answer will 
19 remain, Sir, please listen carefully to the question, 
2 o and answer the question asked. 
19 Q, And you were under oath when you gave your 
21 THE WITNESS: Yes, sir. 
22 
23 BY MR, COMSTOCK: 
24 Q, Very simple question, Mr, Byrne, It was you 




A Yes, I was. 
Q, As you are under oath here today? 
A. Yes, lam. 
24 Q. Okay, And l want to look at again Exhibit l, 
25 who determined the treatment plan; correct? 25 what you've written in there, handwritten in, Methadone, 
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1 A. On that day, yes. 1 5 to 10 to 15. If! understand your testimony, you had 
2 Q, Thank you. 1 think what I will do is this, 2 already increased her to 10 in the morning, 10 in the 
3 l'm going to refer to the juror notebook with the 3 evening. Correct? 
4 exhibits, I'm going to work a little bi\ backwards. 4 A. From the previous note? 
5 I'll start with what's marked as Plaintiffs Exhibit 6. 5 Q. Yes, 
6 Mr. Byrne, do you have Exhibit 6 in front of 6 A. Yes. 
7 you? 7 Q. And then there is some writing that goes on, 
8 A. Yes, I do. 8 Mr, Byrne, and quite honestly, it's-- there's some 
9 Q, Now, that is a document dated Tuesday, 9/30, 9 writing, there's some line outs, then a parentheses, 
10 September 30th, 2003; correct? 10 there's the word "error" written, and your initial; 
11 A. Yes, 11 correct? 
12 Q, Now, you would agree with me that there is no 12 A. Co1Tect. 
13 phone record indicating any conversation whatsoever 13 Q. What is there that was written under that 
14 between you and Mrs. Schmechel on Tuesday; correct? 14 that you lined through and put "error" on? 
15 A. Correct, 15 A. I don't recall. 
16 Q, And ifwe look back at page, or Exhibit !, 16 Q, Were you trained that, when you make a change 
1 7 again thal's your handwritten note dated September 30th, 1 7 in an official medical chart. that you can do that, but 
18 2003; correct? 18 that you need to initial and date it? 
19 A. Correct. 19 A. The date is the same that I thought it was 
20 Q. At the bottom. And it says, patient phoned. 20 that time -- at that time, sir. 
21 Correct? 21 Q. J\nd you can't tell us what you have lined 
22 A. Yes: 22 through and written the word "error" over, can you? 
23 Q, And we know that on Tuesday there's no phone 23 A, No, I cannot. 
24 record of the patient having phoned; correct? 24 Q. [s there any instmction to Mrs. Schmechel in 
25 A, That is correct. 25 thisnole,as vou look at it at all thatshe's .. to 
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1 increase to 15 in the morning and 15 in the evening? 1 phone call which is charted on the 29th, you gave the 
2 A. It indicates 5, 10, 15 milligram, gradual 2 following answers under oath: 
3 progression, a.m. and p.m. 3 That you did not talk to Rosie Schmechel that 
4 Q. Well, we've akeady talked about the fact 4 weekend. Correct? ' 
5 that you had already increased her to 10 milligrams in 5 A. Yes. 
6 the morning and 10 milligrams in the evening the day 6 Q. That if you had talked to her that weekend, 
7 before. Is there any instrnction written in here where 7 it would be in the chart and charted as such. Correct? 
8 you advised her to go ahead and increase on up to 15 and 8 A. Yes. 
9 15? 9 Q. That with respect to what we see here in 
10 A. In both the written note as well as the 10 Exhibit 4, as soon us you talked to her, you dictated 
11 dictated note. 11 the chart note. Correct? , 
12 Q. I'm looking at just the written note, 12 A. Could you say that one more time, please? ls 
13 Mr. Byrne. 13 Q. Let me just move on to another one. It's / 
14 A. Okay. Methadone 5, 10, to 15 milligrams a.m. 14 your testimony from your deposition that you had no ;! 
15 and p.m. 15 intention to contact Rosie Schmechel over the weekend. ·• 
16 Q. And so are you -- were you instructing her 16 Correct? 
17 that she could take five or she could take ten or she 17 A. At that time, maybe not. 
18 could take up to 15, whatever she wanted to? 18 Q. And it was your intent to check with Rosie 
19 A. lt was a variable dose, I think she 19 Schmechel on Monday. That's what you testified to in 
20 understood that. 20 your deposition; correct'? 
21 Q. Ifwe look at the typed note, again back to 21 A. Yes. 
22 Exhibit 6, it begins, Mrs. Schmechel called in as 22 Q. You told us in your deposition that you 
23 instructed. Correct? 23 called Rosie Schmechel, when you did talk to her, from ,\ 
24 A. Yes. 24 the office land line; correct? i 
25 Q. And there's nothing from the day before chart 25 A. I believe so, yes. , 1------"--__..:.:.c__c _____________ -"--___ ____, _____ -1-----------'--'--------------lf, 
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1 note, whether it be Sunday or Monday, that indicates 
2 that she was instrncted to call that next day; right? 
3 A. There's nothing in the dictation, no. 
4 MS. DUKE: Your Honor, may we approach real 
5 quick? 
6 THECOURT: Yes. 
7 
8 (Discussion held off the record.) 
9 
10 BY MR. COMSTOCK: 
11 Q. Mr. Byrne, again looking at what's marked as 
12 Exhibit 6, this typewritten note marked as Exhibit 6 was 
13 likely, was it not, typed and signed by yourself, after 
14 being typed, after Mrs. Schmechel's death? 
15 A. That's correct. 
16 Q. The handwritten note which is marked as 
1 7 Exhibit 11 is a note which is more contemporaneous, if 
18 you will, than the actual typewritten note, because the 
19 typewritten note came back at some point in time later. 
20 Correct? 
21 A. Contemporaneous? 
22 Q. More on the spot. 
23 A. I would have to agree, yes. 
24 Q. Now, if we move back to Exhibit 4, and again, 
25 in vour deoosition that vou eave, with resoect to the 
'Virginia M. Bailey, RPR, CSR No. 262 
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1 Q. And the phone records show a phone call from / 
2 your cell phone on Sunday evening; co1Teet? 
3 A. That is correct. 
4 Q. And in your deposition, when you were under 
5 oath, you told us you actually had a recollection of 
6 calling her on Monday, September 29th, 2003; correct? ' 
7 A. Correct. 
8 Q. And if we look at this chart note, which is !; 
9 typed up, dated September 29th of 2003, you would agre, '. 
10 with, similarly to Exhibit Number 6, that this was \ 
11 likely typed and signed by yourself after i, 
12 Mrs, Schmechel's death? i 
13 A. No, I would not agree with that. You said it j 
14 was typed and signed after Mrs. Schmechel's death. I j 
15 don't agree with that. ( 
Q. Would you agree that you dictated it and that i ... 
17 it went to the typing pool sometime early in the week 
16 
18 and did not come back in a typed fo1111 until after her 
19 death? 
20 A. I would have no -- have no way of knowing 
21 when it came back. 
22 Q. Do you think it's more probable that you 
2 3 likely signed this chart note after Mrs. Schmechel's 
24 death? 
25 A. Probablv. 
......... ,.,,, .... , ... ,... ..,.,,., ..... ,,,, "'"'•' ···'·~···--"··"'~ 
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1 Q. Do you think it's more probable that it was 
2 likely typed after her death? 
3 A. l have no way of knowing that. 
4 Q. And now, if we look at Exhibit Number 2, do 
5 you have that before you, Mr. Byrne? 
6 A. Yes, I do. 
7 Q. This is a typed chart note again. !t has 
8 signatures of yourself and Dr. Dille on the second page. 
9 Would you agree with me as well that most probably this 
10 was signed after Rosie Schmechel's death? 
11 A. Probably. 
12 Q. Would you agree with me that most probably 
13 this type -- this transcription came to you for 
14 signature after her death? 
15 A. I would have no way of knowing that. 
16 Q. Okay. Now, I started off, asking you 
17 questions here today, asking you to confirm that it was 
18 you who made the determination of the treahnent, that it 
19 was you who recommended treatment, that it was yon wh 
20 implemented treatment, and you1ve given me a yes answe 
21 to a 1l of that; correct? 
22 A. Yes. 
23 Q. And we've been through before what you did or 
24 did not tell Dr. Dille, and I won't go through that 
25 again at this moment; but l would like to cover a couple 
Page 99 
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Q. And are you telling us that back, as of 2001, 
you had, as you understood it and within the scope of 
your practice with Dr. Dille, the right to determine, 
recommend, and initiate treatment when you were changin 'j 
a patient from one Schedule II narcotic to another? ~ 
A. Yes. j 
1 Q. You said something very interesting when you , 
ii began your examination here today. You said that 
Dr. Dille was your supervising physician and that he is 
such and because that is the law. 
Do you remember you saying something like 
that? 
A. Yes, I guess so1 yes. 
Q. Okay. Well, it is the law. You have to 
practice under a supervising physician; correct? 
A. We are required to have a -- a document that 
is enclosed -· it1s a <le1egation of services 
agreement -- through the Board of Medicine. 
Q. Well, you have lo have a supervising --
A. And to follow the appropriate laws of the 
State ofldaho that regulate physician assistants, yes, 
Q, And you would agree that a supervising 
physician is part of that law? 
A. C011·ect. 
:i MR. COMSTOCK: Your Honor, could I have the 
Page 101 ) 
1 of things. 1 witness handed Exhibit 39? I 
2 So we know that on 9/26 of '03, according to 2 THE COURT: Yes, sir. 
3 your testimony here today, you detennined the treatment, 3 THE WJTNESS: Thank you. 
4 you recommended treatment, and you inltiated the 4 
5 treatment. 5 BY MR. COMSTOCK: 
6 And what I'd like to do is put Exhibit 233 up 
7 for the jury to look at; and I think this is one that's 
B not yet in the notebooks, but maybe it is. 
9 MS. DUKE: It is. 
10 
11 BY MR. COMSTOCK: 
12 Q. Exhibit 233 we've talked about before. It's 
13 your contract that you entered into with the Southern 
14 Idaho Pain Institute when you initially went to work 
15 there, and it talked about things that you can do as the 
16 PA -- you can examine patients, and you can make 
1 7 findings, and you can make recommendations -- but then 
18 it went on to say, these results will be reviewed by the 
19 supervising physician to determine and confirn1 findings 
20 and fonn a treatment plan for the patient. And that 
21 was, back in 2001, the agreement that you entered into 
22 with the Southern Idaho Pain Institute which helped 
23 define the scope of your duties and responsibilities; 
24 correct? 
25 A. Yes. 
6 Q. Do you recognize Exhibit 39, Mr. Byrne, as 
7 the Rules For the Licensure of Physicians Assistants --
8 A. Yes. 
9 Q. -- as adopted by the Board of Medicine? 
A. J;,sCOMSTOCK: Your Honor, Exhibit 39 is a l 
f 
12 certified copy. The original is certified by the Idaho ,: 
13 Board of Medicine as being an original and in effect in '·' 
10 
11 
14 2003. I'd move the admission of Exhibit 39. \ 
15 MS. DUKE: Object, Your Honor. It's clear TI 
16 hearsay. There is no exception that permits that. I ; 
1 7 meai1 1 he can certainly be questioned about it, and we .. 
18 welcome that questioning; but to provide legal document '. 
19 to the j11ry to sort through is not encompassed. · 
20 THE COURT: I will allow you to question him, ;, 
21 Mr. Comstock, and reserve ruling on whether the rules gc \ 
22 to the jury. ., 
23 MR. COMSTOCK; It's the regulations, Your 
24 Honor 1 and under judicial notice requirements, I believe ,) 
2.5 it's aoprooriate for admission; but we'll deal with that ) 
. ... , .•,•,-. :•:-e,.c·-,•c:., ,., : .... ,.,_ ..•.• ,,_.,,,~-"···"·"-''·"·''"···-·'·•···-· • , •. , .. ,,.,,., ... : ........... __ ,.,. .. __ .,._-.,c.-,,"''"·"''''~ .. ~"'"'"'""""·'"''"::f! 
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1 later, 1 Q. And now, ifwe look under the section of 
2 THE COURT; Thank you. 2 initial evaluation of patients, it provides, does it 
3 3 not, that, as a PA, you are to, with an initial patient 
4 BY MR. COMSTOCK; 
5 Q. Mr. Byrne, if you would, please, review !he 
4 arriving in the "" at the Southern Idaho Pain Institute, 
5 it says, patients will require a full histoty, And 
6 document and turn to the last page, if you would, where 6 that's something that you would do; correct? 
7 it refers to delegation of services agreement. Have you 
B found that, the ve1y last paragraph, 053? 
7 MS. DUKE; Your Honor, is there somewhere I 
8 can go or the witness can go so we can actually see 
9 A. Did you say the last page? 9 what's being written up, if it's going to referred to? 
10 Q. The last -- second to the last page. The 
11 last page is the index. I'm sorry. 
10 MR. COMSTOCK; l'm writing the word, full 
ll history. 
12 Do you see where there's paragraph 053 at the 
13 bottom, delegation of services agreement? 
12 THE COURT; Counsel. would vou move the eas, 




Q, It requires, does it not, as a matter of 
14 are writing it, please. 
15 MS. DUKE: Thank you. 
16 regulatory law, that within 120 days of the date of the 
1 7 rules -- and these were in effect in '03 -- all 
16 MR. COMSTOCK; I don't think I'm doing 
18 currently licensed physicians assistants shall have a 
19 written delegation of services agreement as specified in 
20 IDAPA, l-D-A-P-A, 22.01.03, quote, Rules for the 
21 Li censure of Physicians Assistants? 
17 anything mysterious. 
l.B THE COURT; Tirnnk you, sir. 
19 
20 BY MR. COMSTOCK; 






Q. End quote. Did l read that correctly? 
A. Yes. 
Q. And so as a matter of law, not only do you 
22 services agreement required under Idaho law, which 
23 defines the scope of your responsibilities and duties, 
24 at least as you've told the Board of Medicine they will 
25 be, part of what you can do is that you --it says, 
Page 103 Page 105 
1 have to have • supervising physician, as you have said, 1 patients will require a full history; co1Tect? 
2 Mr, Byrne, you also have to have a delegation of 2 A. Yes. 
3 services agreement; correct? 3 Q. And you can do a physical on initial visit; 
4 A. Yes. 4 right? 
5 Q. And the delegation of services agreement we 5 A. Yes. 
6 have marked as Exhibit 40, which is in the juror 6 Q, Pertinent'findings will be documented. 
7 notebook -- do you have a copy of that, Mr. Byrne? 7 That's to be done by yourself; correct? 
8 A. Yes, I do. B A. Yes. 
9 Q. I'd refer you to the page in the delegation 9 Q. And recommendations made? 
1 O of services agreement that has a section, initial 1 O A. Correct. 
11 evaluation of patients. Do you see that? 11 Q. To be done by yourself; correct? 
12 A. Yes, I do. 12 A, Yes. 
13 Q. Okay. And this is what was on file and ready 13 Q. And that's all within the scope of the PA, as 
14 to be delivered to the state Board of Medicine, should 14 called out in this document we're looking at; correct? 
15 they ever want to come and review what was going on at 15 A. That is correct. 
16 the Southern Idaho Pain Institute between you and 16 Q . .And then it goes on and says, the 
1 7 Dr. Dille; correct? 1 7 recommendations will be reviewed by the supervising 
18 A. Correct. 18 physician to confinn findings and detennine a treatment 
19 Q. In fact, you are required to keep a copy of 19 plan. 
20 this agreement, just in the event the Board of Medicine 20 A. That's correct. 
21 wants to come and review matters; conect? 21 Q, Now 1 it1s iny understanding that you're 
22 A. That is correct. 2 2 telling this jury that the way you and Dr. Dille 
23 Q. And the Southern ldaho Pain Institute is to 23 practiced in 2003, despite this delegation of services 
24 keep a copy of this agreement; is that correct? 24 agreement, you yourself, without consulting with 
25 A. Yes. 25 Dr. Dille, without reviewing the fmdings with 
,_~:-,·:·.'t' ... ~.,,'/.,.,,,,,..,,1 .. ,,.,,." .. '"+."".:·;;.,,, .. ,..,_..,_,.,,,,. ·""· ..,,, .. --~·---~-~·-===· _.,,_,,. .. "'·· ·-"'·· ·"'·· ,, __ ·"'·--·"''"'·"'·· "'·"·"'·,· "'· .. _.,,,., _,., . ,:, ... cc, !;c .. -"'·'·"'· · """'""""";;,; . .,,,;. ,;,:_,,_;;: .. :;; ....!, .. .*. ....ic .. ~.c,_,.,;;,. ;-,;., .,;,,~_;;-,,,;,;, .. ,;, .... ;,;,, ;;, ....'! .. ,."'-··-;;: ... ,; ... ;;: ..:;; __ :;; ...;;,,, ..;,_ .. ,.;,,,_. ·"''·'"'°";;;,,,~"'--""'··-"'·"'·-"'·'·~""'··"'"··,""' 
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1 Dr. Dille, without having Dr. Dille determine the 1 
Page 108 
Your Honor. 
2 treatment plan, you yourself detennined it, recommended 2 THE COURT: Overruled. 
3 it, and initiated it; correct? 3 
4 MR. HIPPLER: Object to the fonn. 4 BY MR. COMSTOCK: 
5 THE COURT: Overruled. 
6 THE WlTNESS: I believe that the full history 




Q. As we understand what occurred here today and 
what occurred with Rosie Schmechel back on the 26th, 
wouldn't you agree with me that the way you and 
8 were documented, and recommendations were made. And 
9 also believe that the recommendations were reviewed by 
10 the supervising physician and, during the course of the 
11 ongoing treatment to this patient, that a definitive 






· Dr. Dille did business together and handled this, the 
prescription of Schedule ll narcotics to Mrs. Schmechel, 
violated this paragraph that I am pointing to, this 
sentence of your delegation of sen'lces agreement'? Yes 
or no? 
13 
14 BY MR. COMSTOCK: 
15 Q. That's your belief, based on the evidence 
16 that this jury bas heard? 
17 A. Correct. 
18 Q. Well, isn't it true that you never talked to 
19 Dr. Dille? 
20 A. Thal is not tme. 
21 Q. Are you changing your testimony today, as you 
22 sit here right at this moment, that you talked to 













MR. COMSTOCK: Thank you. That's all the 
questions I have. 
THE COURT: Redirect, Madame. 
REDIRECT EXAMINATION 
BYMS. DUKE: 
Q. Let's see here. I have to do a little 
changing. Just take a moment to warm up then. 
While that's warming up, Mr. Byme, let me 
24 and initiated fur Mrs. Schmechel on the 26th? 
25 A. I talked .to Dr. Dille on .. Monday. 
24 
25 
just follow up with a couple of things that Mr. Comstock 
just questioned you about. 
Page 107 Page 109 
1 Q. And as I said, we wouldn't go through what 1 First of all, looking al what Mr. Comstock 
2 you didn't tell Dr. Dille; but let's just cover a 2 has done here, do you believe that the delegation of 
3 couple. You didn't tell him what the dosage was on 3 services agreement, your job description with the 
4 · Monday; correct? 4 Southern Idaho Pain Institute, your training and 
5 A. No, I did not, 5 experience, allowed you to detennine, recommend, and 
6 Q. You didn't tell him what the dosages were 6 initiate a plan of treatment for Mrs. Schmechel? 
7 when you increased the medication at any point in time, 7 A. Yes. 
a did you? 8 Q. Why? 
9 A. No, I did not. 9 A. I had been trained and educated, and I bad 
10 Q. Aren't those pertinent recommendations? 10 previous experience with Dr. Dille as well as with many, 
11 A. Recommendations were made and reviewed by tl'<nl many patienlB in lhat exact same process. I had the 
12 supervising physician, and then the rest was an ongoing 12 prescriptive authority through the DEA and the Idaho 
13 process. 13 pharmacy regulators to prescribe medications, and that's 
14 Q. lsn'l the dosage, yes or no, and increases in 14 what I did. 
is the dosage of a Schedule II narcotic, pertinent 15 Q. And in fact, ifwe look at Exhibit 233, 
16 information that your supervising physician should know' 16 Exhibit 233 was i11 place at the time that you treated 
17 Yes or no, please. 17 Mm. Schmechel; is that accurate? 
18 A. Yes. 18 A. That is correct. 
19 Q. Thank you. 19 Q. And it says there: Initial evaluation. The 
20 A. With the qualifier, that I had worked closely 20 physician assistant employed with Southern Idaho Pain 
21 with this mun for two years in order to learn how to 21 Institute will be utilized in the initial evaluation for 
22 appropriately do that. 22 patients seen in this facility. These patients stem 
23 Q. Okay. Was the answer to my question "yes"? 23 from a physician referral base and also patient 
24 A. With the qualifier. 24 self-referrals. They will require a full hist01y and 
2 5 MR. COMSTOCK: Move to strike the qualifier, 2 5 ohvsical on initial visit and will be documented with 
"'' "''••"''" • ,_,, .. ,,,,. 0 .-•·,, ''' ,••', ,,'' • ,, '"• ,•,,,,, .,, • • • ,',_,,,,oh•-••0-', ,,.,M_, •. ,,,,,,_, . .,,<h"""'•"'"••,'.,,,,,,,,,,C•'',;' • ,' ."',-~-, >,,,,,,,,._,.,.,,,,,<,,\![' /, ,.,.,,.,,.,,, • -~~,,. ' 
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1 appropriate findings and recommendations. This will 
2 include the ordering of appropriate tests and 
3 prescribing of medications. Did I read that correctly? 
4 A. Yes. 
5 Q. So ifwe were to look at Mr. Comstock's 
6 second page here, we actually, tfwe include all of the 
7 documents -- would you mind if I borrowed that pen 
8 Mr. Comstock, the_ Sharpie? Thanks. 
9 MR. COMSTOCK: You bet. 
10 
11 BY MS. DUKE: 
12 Q. Ifwe look at all of the documents that 
13 defined your role, the delegation of services agreement 
14 and the job description, would it be fair ifwe added to 
15 this list of things that you were authorized to do, 
16 ordering appropriate tests and prescribing medications? 
17 A. Yes. 
18 Q. And you believed that that was in the ambit 
19 of the delegations of services agreement as well? 
20 A. Yes. 
21 Q. If you look at Exhibit 39 that Mr. Comstock 
2 2 has provided you --
23 A. Okay. 
24 Q. -- do you have that in front of you? 
25 A. Yes,ldo. 
Page 111 
1 Q. Let me get it in front of me. Mr. Comstock 
2 led you to page eight in that document. And those are 
3 the Idaho rules of regulations with respect to part of 
4 your duties as a physician assistant: is that correct? 
5 A. CotTect. 
6 Q. And in that document, under the section that 
7 he read to you, ,053, it says: Delegations of services 
8 agreement. Within 120 days of the effective date of 
9 these rules, all currently licensed physician assistants 
10 shall have a written delegation of services agreement as 
11 specified in lDAPA 22.01 .03, quote, Rules Foi· the 
12 Licensure of Physicians Assistants, Subsection 030.04. 
13 Do you see that? 
14 A. Yes, I do. 
15 Q, Did you have a delegation of services 
16 agreement in September and Octoberof2003? 
17 A. Yes. 
18 Q. Did that delegation of services agreement 
19 comply with this Idaho Code that !just read you? 
20 A. Yes. 
2-1 · Q. Does Idaho Jaw permit you to do a full 
22 history ofa patient? 
23 A. Yes. 
24 Q. Does Idaho law permit you to perfonn a 
25 physical? 
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1 A. Yes. 
2 Q. Does Idaho law permit you to make findings 
3 and recommendations? 
4 A. Yes. 
5 Q. Does Idaho law permit you to order tests? 
6 A. Yes. 
7 Q. And does Idaho law pennit you to prescribe 
8 medications? 
9 A. Yes. 
10 Q. And in fact, you have a prescription -- or 
11 excuse me -- a cettificate from the Drug Enforcement 
12 Agency, the DEA? 
13 A. That is correct. 
14 Q. And in 2003, did you have tha!? 
15 A. Yes. 
16 Q. And what types of drugs did that allow you to 
1 7 presctibe to patients such as Mrs. Schmechel? 
18 A. Schedule II opioids down through the -- the 
19 rest of the classes. 
20 Q. Mr. Byrne, do you believe that you complied 
21 with Idaho law? 
22 A. Yes. 
23 Q. In all respects with respect to your care of 
24 Mrs. Schmechel? 
25 A. Yes. 
Page 113 
1 Q. And that you met the standard of care in all 
2 respects? 
3 A. Yes. 
4 MS. DUKE: Mr. Byrne, thank you very much for 
5 your time. I appreciate it. 
6 THE WITNESS: Thank you. 
7 THE COURT: Sir, you may step down. Thank 
8 you. 
9 MS. DUKE: Well, wait, Your Honor. There's 
1 O actually --
MR. HlPPLER: l have a question, ifl can. 11 
12 MR. COMSTOCK: l have some recross as well, 
13 YourHonor. 
14 THE COURT: Well, counsel --
15 MS. DUKE: Oh, there was just a minor error 
16 in his testimony at the very beginning of when he passed 
1 7 the examination to become a physician assistant. 
18 THE COURT: Let's have you clarify that. I 
19 guess, Mr. Hippler, if you are intending doing some 
2 0 recross, I typically don't allow that. So unless it's 
21 an issue that you failed to object to that was beyond 
22 the scope, I would allow Ms. Duke to ask her question, 
23 but I'm nol sure I will allow for recross. You may, 
24 
25 
MS. DUKE: Okay. Thank you, Your Honor. 
MR. HIPPLER: Mav I consult with Ms. Duke 
•,.,.--.. ,...,,,,.,::·· . . .. ',. , ....•. ""··'-'······· ... \-.-.. ,., ..... , ..... 
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1 for moment? 1 Did l read that correctly? 
2 THE COURT: You may. 2 A. Yes. 
3 
4 BY MS. DUKE: 
3 Q, And so based on what Idaho law is saying, was ' 
4 it your understanding that, as long as you are acting J 
Q. Mr. Byrne, when we were going through your-- 5 within your delegations of services agreement, your job j 5 
6 your qualifications and whatnot, you had indicated that 6 description, any policy statements or other documents , 
7 you passed the physician assistant board in 2005. Did 7 that the Southern Idaho Pain Institute might have had ,; 
8 you mean l 995? 8 that would have defined your scope of practice, that y011 :i 
9 
10 
A. Oh, yes. 9 would have been complying with Idaho law? 
Q, Okay. Also, one last question related to the 1 o A. Yes, 
11 Sunday phone call. When you were being questioned by 11 MR. COMSTOCK: Objection, Your Honor. 
12 Mr. Comstock in the deposition back in 2006 regarding 12 THE COURT: Just a moment. , 
il 
13 whether a call happened on Sunday, do you remember th< 13 MR. COMSTOCK: Calls for a legal conclusion. i 
,' 
14 context of that conversation having been about a call 14 And she's not referring to the scope of practice f 
15 Sunday morning and that there was complaints of 15 section, 
16 swelling? 16 THE COURT: Counsel, I'll allow the question 
1 7 A. I recall that there was -- that there had 1 7 to be answered as has been proposed. You may answer. f 
18 been a reported call from Southern fdaho Pain Institute 18 Ovenuled. 
19 or Clinton Dille to the Schmechel household, and my 19 THE WITNESS: Yes, 
2 o understanding at that time was I could not have made 20 MS. DUKE: Great. Thank you very much for 
21 that call, because I lived in Gooding. I wasn't in Twin 21 your time. 
22 Falls in -- on the morning of Sunday, the 28th, and I 22 THE COURT: Now, I will, on that, allow you 
23 think that's what really spurred my objection to that, 23 to recross as to that only. 
24 that line of questioning. 24 MR. COMSTOCK: Thank you, Your Honor. ; 
1-2_s __ Q~, _A_· _n_d_le_t_m_e~,_a_ls_o_-_-_an_d_I c_a_n_h_a_n_d_th_i_s_to ___ +2_s ____________________ -1), 
Page 115 Page 117 ,. 
1 you, if necessary, and just have you read it to the 
2 jury, It's another ID APA. Is it just page -- looks 
1 RECROSS EXAMINATION 
2 BY MR. COMSTOCK: 
3 like it's just page three of what you have up there in 3 Q, Would you, please, refer to page four offue 





A. 239? 5 scope of practice for a PA? 
Q. No, 39. It's the Idaho Rules. 6 A. Which exhibit is that? 
A. Naturally, it's the last one l come to, 7 Q, Exhibit 39, please. 
Q. Okay. Look at -- look at Section 06 of that 8 A. And page? 
9 that says, delegation of services agreement. And let me 9 Q. Page four. 
10 just -- 10 A. Thank you. 
11 A. Which page are we on, Ma'am? 11 Q, There's a big heading there. It says: Scope 
12 Q. Page three. It's the definitional page. 12 of Practice. 
13 A. Okay. 13 A. Okay. 
14 Q, A written document mutually agreed upon and H Q. Number one is, physical examination; correct? 
15 signed and dated by the physician assistant and 15 A. Yes. 
16 supervising physician that defines the working 16 Q, Number two, screening and evaluating; 
1 7 relationship and delegation of duties between the 1 7 correct? 
18 supervising physician and the physician assistant as 18 A. Yes. 
19 specified by the board rnle. The Board of Medicine may 19 Q. Number three, minor illness? 
20 review the written delegation of services agreement,job 2 o A. Yes. j 
2-1 descriptions, policy statements, or other documents that 21 Q, Number four, managed care? ' 
22 define the responsibilities of the physician assistant 22 A. Yes. I 
23 in the practice setting and may require such changes as 23 Q. Let me stop there. It goes on to say, manage f 
~~ ~:;e~~a:~ ~~~~~~l~c~mplianc~ ~ifu th~se ~les and to ...... ~~ ~~~~;~~~~~~;f~~~~~~~t~;~::~Jr,irn~:-~~~ ~~-- .. J 
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1 supervising physician. Did I read that correctly? 
2 A. Yes, you did. 
3 Q. Number five, in the scope of emergency 
4 situations. Number six, surgery, Number seven1 
5 casting. And number eight, hospital discharge 
6 summaries. 
7 Do you see anywhere in the scope of practice 
8 section, Mr. Byrne, language that says that, with 
9 Schedule lI narcotics, you as the PA can determine the 
10 treatment plan and initiate it on your own? 
11 A. No. 
12 Q. Rosie Schmechel was a chronically, a stable 
13 chronically ill patient, wasn't she? 
14 A. Mrs. Schmechel had major pain concerns that I 
15 was dealing with. 
16 Q. She was a stable chronically ill patient, and 
1 7 her chronjc illness was pain; correct? 
18 A. l was not dealing with her chronic illness 
19 issues. l was dealing with her pain. 
20 MR. COMSTOCK: No further questions. 






1 FURTHER REDIRECT EXAMINATION 
2 BY MS. DUKE; 
3 Q. If you do !ook--Mr. Comstock was just 
4 referring you to part four of that practice act. But if 
5 you look at part three, it says, minor illness, diagnose 
6 and manage minor illnesses or conditions? 
7 A. Yes. 
8 Q. Did you believe that Mrs. Schmcchel, with 
9 respect to your scope of what you were treating her 
10 with, with her pain, had a minor illness? 
11 A. Yes. 
12 Q. And so would you be within the gambit of that 
13 code section if that were the case? 
14 A. Yes. 
15 Q. And you could again detennine, initiate, and 





MS. DUKE: Thank you. 
THE COURT: You may now step down, sir. 
2 o Please, return the exhibits and any documents along to 
21 the court to the court. Thank you, Mr. Byrne. 
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13 •.vlthin ur.d foregoing constitutes and is a fol1 1 
14 tiue and correct copy of the transcript of said 
15 evidence and proceedings, said transcript consisting 
16 of pages one through one hundred nineteen, inclusive. 
1 7 lN WITNESS WHEREOF, I have hereunto set my hand 
18 this 27th day of October, 2005. 
19 
20 
VIRGINIA M. BAILEY, RPR, CSR No. 262 
21 Official Court Reporter 
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B CLINTON LAMAR DILLE, 
9 produced as a wit11ess, being first duly sworn, was 
10 examined and testified as follows: 
11 DIRECT EXAMINATION 






























Page 4 ·• 
~ changed on the fann, and I went to college. l went to 1 
Brigham Young University and obtained a bachelor's of 1 
science degree and then went to medical school at the j 
University of Washington in Seattle. Because I was an 1 
i 
Idaho residen~ Idaho has an agreement with University ; 
of Washington to educate Idaho students, and it's called ., 
the WAMJ Program, which stands for Washington, Alas! ' 
Montana, and Idaho; and in this program, the first year · 
is, of education1 is perfonned in your home state, and 
so the first year of my medical education was perfonned :, 
at University ofldaho in Moscow as well as at 
Washington State University, So the second and third ! 
and fourth years were all performed at University of 
Washington School of Medicine in Seattle, where l j 
graduated with a medical degree. ; 
Q, And what year did you graduate from medical , 
school? ' 
A. 1985. \ 
Q. Okay. And are you married? 
A, Yes. Pm ~- five been married to Anna, my 
wife, for 30 years. 
Q. And do you have any children? 
A. I do, I do. I have six children. 
Q. What are their names and ages? 
A. The oldest is Brock; he's 28. He lives here 
Page 5 l 
1 in town and is an engineer, The next daughter is 27; 
2 she lives in Seattle, And the next daughter is 25; her ' ' 3 name is Ashley, and she lives in Castleford. The next 
4 son, he died at an acciden1 at 15, and so he would have 
5 been 22. And then I have two younger children that are ! 
6 still in high school, and their names are Chase, who's 
7 17, and then there's Chelsea, who's 15. They're both in 
8 high school. 
9 Q, Okay. After you graduated from medical 
1 o school, did you do a residency, including a first-year 
11 which we called back then an internship? 
12 A. Yes, 1 did an internship, which would be 
13 Q. Dr. Dille, could you introduce yourself to 13 classified as the first-year ofresidency at a Yale 
14 the jury and spell your name, including your last name 14 affiliated hospital in Bridgeport Connecticut. That 
15 for the court reporter? 15 hospital is called St Vincent's Medical Center. 
16 A. My name is Clinton Lamar Dille. That's 16 Q. And what year was that? 
17 spelled C-L-l-N-T-O-N, L-A-M-A-R, last name, Das in 17 A. That was from '85 through '86, 
18 David, I-L-L-E. 18 Q. Okay. And then did yo'J complete your 
19 Q. And Dr. Dille, could you take some time to 19 residency somewhere? 
20 introduce yourself to the jury in terms of where you 20 A. Yes. Then I did an anesthesiology residency 
2:L..-grew up, where you're from? 21 at the University of California Irvine and completed 
22 A. I was born in Jerome, spent much of my youth 22 that in I 989. 
23 in the Magic Valley and graduated from Murtaugh High 23 Q. And did that residency -- it was in 
24 School. I was involved and worked on our family form 24 anesthesiology? 
25 after high school; and my father died, and so things 25 A. Yes, 
'--==-=-'C,.,--==~-=~=--,---,,-'---...,---'-...,,,-=½cc ..,, ..~ .. T ..... cs,.,.,.,., .  ,cc,, .. ""· ,c,, •• o,.,,~ .... ~ .. ~ .. "'-···""-~··0·~··""-·''°'-~.,,---,---,, .. _,,. ..  =··""··"'···"' ....c,,_,.,,.,,.,c,.,,.c,,,...,,,.,"',,-,"··"'·~·"""· .~ 
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1 Q. Okay. And during the course of your 
2 residency, did you also have occasion to do some 
3 subspecialty fellowships in anesthesiology? 
4 A. Yes. We had what was called subspecialty 
5 fellowships, and I did those in maternal or obstetrical 
6 anesthesia as well as cordiac anesthesia and pediattic 
'7 anesthesia. 
8 Q. Okay. And are you board certified in 
9 anesthesiology? 
10 A. Yes, I am. 
11 Q. And as l understand it, when you become board 
12 certified, what that means is, you have a certain amount 
13 of education and training in your residency as well as 
14 in practice; and then you sit for an oral and a written 
15 board exam; is that correct? 
16 A That is correct. 
17 Q, And you did that and passed that, r take it'/ 
18 A. Yes. 
19 Q. Okay. What did you do after you finished 
20 your residency and your program in California 
21 professionally? 
22 A, l went into private practice, doing general 
23 anesthesia at Antelope Valley Hospital, which is in 
24 California, a high desert community by Palmdale and 

































not been very conducive to doing that; and I'm not sure 
that it would make me any better to take care of my 
patients. 
Q, Okay, So you spend your time on your 
patients and your family instead of taking exams? 
A. Yes. 
Q, After you -- what time did -- what year did 
you stop working in Las Vegas? And then what did you 
do? 
A. In 1996 l obtained my license to practice 
medicine in the state ofldaho, and we were actually 
contacted by some physicians here that there was no pain 
medicine physician here and felt that there was a real 
need for this in the community. 
And because of that, my background from 
living in Magic Valley, as well as my wife who is a Twin 
Falls native, we felt that this would be a good 
opportunity to, good opportunity to return to the Magic 
Valley and to, to practice medicine. Sol think l saw 
my last patient in Las Vegas the beginning part of'97. 
Q. Okay. And what did you do when you moved to .. 
the Twin Falls area? 
A. We -- I opened a clinic called°the Southern 
Idaho Pain Institute and began to practice exclusively 
pain management. 
Pa9'e 9 
1 and then r moved to Las Vegas, Nevada, where l practice 1 
2 general anesthesia as well as obstetrical anesthesia and 2 
Q. Okay. And l take it, obviously, you're 
licensed to practice medicine in the state ofldaho? 
3 some pain management. 
4 Q. Okay, And in the course of that work, did 
5 you become more interested in pain management? 
6 A. Yes. l think at that point in time pain 
7 management was really in its infancy and was, had not 
a really grown to the extent that it has today; and r 
9 started gaining some interest in pain management. 
10 Q, Okay. Now, are you board -- there are now 
11· actual boards that certify in pain management; is that 
12 con-ect? 
l3 A. There are multiple boards that have 
14 fellowships or specialty boards in pain management. 
15 Q. Okay. And are you board eligible in pain 
16 management? 
3 A. Yes, I am. 
4 Q. Okay, And you hold all the certificates from 
5 the Board of Pharmacy and the DEA that you need to 
6 prescribe all kinds of medications? 
7 A. Yes, I do, 




A. r have privileges at St. Luke's Magic Valley. 
Q. Okay. Can you tell the -- we've heard a lot 
12 about Southern Idaho Pain Institute. Can you tell --
13 can you explain to the ju,y what the Southern Idaho Pain 
14 Institute is? 
15 A. Southern Idaho Pain Institute is the name of 
16 my practice that essentially allows me to practice pain 
17 A. Yes, I am. 17 management, 
18 Q. Okay. Can you explain what that means? 18 Q. Just the name of your medical practice? 
19 A. That means that l have completed the study as 19 A. Yes. 
20 well as the clinical experience to be able to sit and 20 Q. Okay. And you're the owner of that practice? 
2L..take the actual examination. 21 A. Yes, ram. 
22 Q. Have you ever decided to go sit and take the 22 Q. Okay. And do you employ a number of people 
2 3 examination? 23 to help you nm that practice? 
24 A. I have not. I've-- as [ stated, l have a 24 A. We do have a number of people employed. 
25 large family, I have a busy practice, and itjust has 25 Q. Okay, Can you explain to the jury the types 
'--,=="'--~-·'"'··"'··=·:·:=, ... ,~, ~----~. =...,.;'-'--.-.=·: ,-_,_,,..;,,_.,,t .~ •. ~ ...,~ ..c". ~=-· ~--"~",-= ....~ ..d.s-. =-.~.~-.. ~ .. ;,, .. = ...~.~--' ,..,,.,'\1".',,.,.,. ·- ........ ,, ,.-,, .. 
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Page 10 Page 12 
1 of patients that you typically see in the Southern Idaho 1 such that you felt that it might be helpful, to provide 
2 Pain Institute? What types of, you know, 2 care to patients, to hire a physician's assistant? 
3 classifications of patients do you have there? 3 A. Yes. After l had been in practice for 
4 A. We see a wide variety of patients, both in 4 several years, I began to have problems, I think, seeing 
5 age, which may range from teenagers to nearly l 00 years 5 the number of patients that I had; and in order to see 
6 old. We also see a wide variety of different types of 6 the patients that were being referred to me and that 
7 pain that we treat, which would include acute pain, in 7 required continued care, I felt that I could expand the 
8 other words, pain that has come on suddenly and that is 8 number of patients that I was helping by hiring a 
9 not expected to last for very long. We also treat 9 physician's assistant. 
lo chronic pain and also cancer pain, 10 Q, Okay. Did you go about a search to find 
11 Q. Okay. And what types of tools do you use to 11 somebody that might fit well in your practice? 
12 treat pain in your clinic and in your practice? 12 A. Well, at about that same time, the Twin Falls 
13 A. With this as well, we use a wide variety of 13 Clinic and Hospital had been purchased by tbe Magic 
14 tools. lt may include referral to physical therapists 14 Valley Regional Medical Center; and it was fairly well 
15 or further evaluation with x-rays, MR!s, CT scans. It 15 known that the clinic was going to be closed. And my 
16 may include referral to other physicians to handle 16 office manager, Christy Davies, her husband and 
1 7 different types of problems, including surgery. l 7 Mr. Byrne were friends because they were -· had both 
18 We also provide medical management to 18 been athletic trainers; and I had had some discussions 
19 patients, which by that I mean predominantly prescribing 19 with Mr. Byrne as well, and so we sort of knew one 
20 medication to manage their pain. 20 another, and ii was a convenient fit at that particular 
21 I do a wide variety of injections of the 21 time. 
2 2 spine from essentially the head all the way down. These 22 Q. Okay. So did you eventually·· did Southern 
23 are epidural injections as well as a variety of nerve 23 Idaho Pain lnstitute eventually hire T.J. Byrne? 
blocks, which are often utilized for both diagnostic as 24 A. Yes, we did. 
2 5 well as a therapeutic pu_T..o_s_e_i_n_m_a_n_a_gi_n~g~p_a_ti_en_t_s' __ +2_s ___ Q_._O_k_a~y_. _A_n_d_d_o-'y~o_u_,_·e_c_al_l _w_h_en_th_a_t_w_a_s_? __ -1\ 
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~ 1 pain. 1 A. I believe it was in the latter portion: of j 
2 Then for patients who have more severe pain, 2 200 l . , 
' 3 who essentially fail the -- these other types of pain 3 Q. Okay. And as you worked with T.J. over time, )
4 management, patients that perhaps do not respond well to 4 did you gain an understanding or knowledge regarding hi \ 
5 oral medications or who are on such high doses that they 5 understanding or his competence with respect to \ 
6 have significant adverse reactions or side effects fr.om 6 utilizing pain medications and treating patients in your ~ 
7 them, we will put in what's called a Morphine pump, 7 clinic? 
8 which is a catheter that's placed into the spinal canal 8 A. Yes. With interaction between Mr. Byrne and , 
9 and into the cerebral spinal fluid and delivers 9 myself as well as a chart review and also discussing ( 
10 narcotics into the cerebral spinal fluid. These types 10 Mr. Byrne with patients, J began to realize that ! 
11 of patients are -- have no other options, no surgery can 11 Mr. Byrne did have a very good understanding of the ; 
12 help them, and medication has essentially failed as 12 medications that were commonly used at Southern Idaho \ 
13 well. 13 Pain Institute. ·.!.:: 
14 There's also another invasive type of 14 Q. Okay, So would it be fair to say that, over 
15 procedure that I perfonn, which is called spinal cord 15 time, that tl1e amount of independence, if you will, that 
16 stimulators, and those are also implanted in the spine 16 Mr. Byrne had in terms of seeing patients, grew? 
17 with an ex·· with a batte,y and an external control 17 MR. COMSTOCK: Objection, Your Honor. 
18 that the patient can control their pain with essentially 18 Leading, 
19 electronic stimulation oftl1e spinal cord. Those 19 THE COURT: Overruled. We'll watch that. 
20 procedures are predominantly done at the hospital. 20 MR. COMSTOCK: Thank you, Your Honor. ,, 
21.. Q, And those are major surgical· procedures? 21 THE WITNESS; Yes. J think that my comfort \ 
' 22 A. They're not major medical procedures. 22 level increased with time; and I understand-· began to 
2 3 They're usually perfonned as an outpatient. 2 3 understand that Mr. Byrne had the knowledge and the 
24 Q. Okay, At some point in your practice at 24 capability to take care of, appropriately, my patients 
......,2_;-'sc, .. ,,s..,.o_ut_h_ec,rn,,-l_d_a,.,ho,...,..P,,a1_·n_l_n..,st_itu_t,..e_, _a,_·d~y,.,o_u,..r_v..,ol_u..,m,..,e_b,.,e.,._c,,,o_,-cn_e=-,,,2-5=t-h.,,,at_w,,, __ e_r=e-re_i:_e_,T_e_d_to~So_u_t_he_r_n_I_d_a1_,o_.,,Pa_i_~ __ I~~s-.. t-itu~--·t-.:-.: . ~ ..~ ... -=. _.,; 
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1 BY MR. HIPPLER: 
2 Q. Okay. As of September and October of 2003, 
3 how would you describe your comfort level with T.J. 
4 regarding his clinical knowledge and judgment in seeing 
5 patients? 
6 A In 2003, Mr. Byrne had a very good 
7 understanding of the medications; and my comfort level 
s was very-· was good with Mr. Byrne as well. At that 
9 time, we had been working together; and I understood 
10 that if Mr. Byrne had a patient that he felt 
11 uncomfortable with or that he felt was a problem or 
12 perhaps even beyond his scope, that he would not fail to 
13 contact me, and he often did contact me on such 
14 patients, sol had a good comfort level with Mr. Byrne's 
15 ability. 
16 Q, Okay. So did you have confidence, ifT.J., 
1 7 or Mr. Byrne, pardon me, had a problem or a question, 
18 did you have confidence as to wbetber he would contact 
19 you and follow up with you? 
20 A. Yes. 1 had confidence that he would follow 
21 up. He had the ability to walk down the hall and talk 
22 to me, if I was in the office and the patient was still 
23 there, or if l was out of the office, he would call me; 
24 and it was not uncommon for him to call me about a 
25 patient1 even after hours, to discuss a patient. 
Page 15 
1 Q. Did you have an opportunity to see the same 
2 patients that Mr, Byrne would see? 
3 A. As a general rule, the way our clinic would 
4 work would be that if Mr. Byrne saw the patient for the 
5 first time, then l would follow up the second time, and 
6 vice versa. lf I saw a patient the first time, and they 
7 were going to be a medical management patient and not a 
8 interventiona1 or an injection type of patient, then 
9 they would follow up with Mr, Byrne, so that both, both 
10 ofus had an understanding of the patient; and it was 
11 important that we both knew who the patients were, 
12 because if I got a phone call, I needed to know who the 
13 patients were. 
14 Q. Okay, And likewise, 1 take it, he would need 
15 to know who the patients were if you had seen them? 
16 A. Yes. lt was -· it would be valuable for him 
17 as well to know who these patients were prior to him --
18 his seeing the patient, 
19 Q, Okay, And did you have a practice with 
20 Mr. Byrne after he saw a new patient1 to have an 
··21·· infonnal discussion with him regarding the new patient 
22 at some point in the near future after that? 
23 A. Yes. It was our practice to have a 
24 discussion. Oftentimes a discussion may be fairly brief 
25 ifit was felt that it was not a difficult patient or 
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1 there was some unusual problems with the patient; and l 
2 had confidence that Mr. Byrne would bring t\p, if there 
3 was something that was unusual or something difficult 
4 about a patient. 
5 Q. Okay. So ifl understand you, if Mr. Byrne 
6 saw a new patient, there would then be a follow-up 
7 infonnal conversation, correct, at some point? 
8 A Yes. lt may be on the same day, or it may be 
9 the next office day when we saw each other again. 
10 Q. Okay. And would you have a chance at some 
11 point, for example, when the history and physical had 
12 been dictated, sent off for transcription, come back, to 
13 have an opportunity to sit down and review that as well 
14 as the chart? 
15 A. Yes. H was our practice that Mr, Byrne 
16 would dictate a history and physical; and ifthere was a 
1 7 physician who had referred the patient to our office, 
18 there was usually a letter that was dictated back to the 
19 referral physician, to make sure that they understood 
2 0 that we had seen the patient and what our general plan 
21 was. 
22 When this dictation arrived back at the 
23 office, it would be given, with the chart, to Mr. Byrne; 
2 4 and he would review the history and physical that he had 
25 dictated, make sure that it was correct, and change 
Page 17 
1 anything that he felt was an error in the dictation, as 
2 well as the letter. He would sign them, He would send 
3 the chart as well as the letters and the history and 
4 physical to my office, where f would review the chart as 
5 well as the history and physical and the letter and sign 
6 the history and physical as well as the letter. 
n 7 Q, Okay. And if you, in reviewing the chart, 
8 bad questions or concerns about what Mr. Byrne was 
9 doing, what would you do? 
10 A I would have an immediate meeting with 
11 Mr. Byrne. And by a meeting it may just be in.the 
12 hallway, however, to discuss a patient1s care; and if 
13 there was a problem, then l would have Mr. Byrne addres 
14 this issue. 
15 Q. Okay. ln your experience, how would you 
16 describe T.J.'s willingness or hesitancy, depending on 
1. 7 . what it might be, to contact you ifhe had questions or 
18 concerns about a patient or about his ability to 
19 adequately treat or manage a patient? 
20 A. Mr. Byrne was never shy about approaching me, 
21 as I stated, either in the office or even after hours; 
22 and sol was confident that if there was a patient 
23 problem or something that he felt was beyond his 
24 capabilities, l was confident that he would call me and 
25 let me know. 
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1 Q. Okay. Now, we talked abou1 some of the tools 
2 that you use -- by you, I mean the Southern Idaho Pain 
3 Institute, you and, at that time, Mr. Byrne -- used in 
4 your practice, and I just want to get an understanding 
5 of what your confidence level was with Mr. Byrne in 
6 using some of those tools. 
7 First, with respect to OxyContin, did you 
8 have an understanding or confidence in Mr, Byme1s 
9 knowledge and ability to prescribe and utilize 
10 OxyContin? 
11 A. Yes. Medications such as OxyContin was 
12 written for on a daily basis in our clinic, and 
13 Mr. Byrne became very efficient and bad a very adequate 
14 knowledge base on the usage of OxyContin for patient 
15 care. 
16 Q. What about with respect to Hydrocodone, 
17 Vicodin, Norco, Lortab, whatever we want to call it? 
18 A. That medication is probably even more 
. 19 utilized than OxyContin and is utilized by a large 
20 number of patients; and as I slated, in our practice and 
21 the patients that Mr. Byrne was seeing, he was utilizing 
22 it daily, and I have no doubts that he had an excellent 
23 grasp of the medication and its usages. 
24 Q, Okay. What about with respect to Methadone? 
































with Mr. Byrne at the Southern Idaho Pain Institute, 
you've obviously reviewed Mrs. Schmechel's medical 
records; correct? From the-~ from the clinic, 
A. Yes, l have. 
Q. And you've heard the testimony that has been 
intrnduced here during the course of the trial? You've 
been here all the time? 
A. Yes, l have. 
Q. Okay. How would you describe Mrs. Schmechel 
in tem1s of her profile, with her underlying medical 
problems and with her pain problems, in tenns of her 
complexity, in tenns of the types of patients you guys 
saw on a regular basis? 
A. Unfortunately, in our society today, obesity 
seems to be a very common problem; and it seems to be, 
even more problem -- a bigger problem when you're 
talking about patients with chronic pain, because 
they're unable to be as active as what they normally 
would, and theire not able to exercise as we1l; and 
oftentimes obesity goes along with chronic pain. 
Along with obesity, hypertension is extremely 
common, and it-· there's a vast number of patients 
today that are -- have hypertension as well. 
The other, one of the other major problems 
that she had was her obstructive sleep apnea, which is 
Page 21 
1 long-acting opioid that was often used in our clinic; 1 more common in patients who are obese. And so these, 
2 and Mr. Byrne had numerous patients, as well as myself, 2 these myriad of problems all run together. And smoking, 
3 on this medication, and he was well-versed in its usage. 3 that is also a common problem. 
4 Q. Okay. And did you have an opportunity in 4 So this myriad of problems is very common in 
5 your practice, when you would see patients, to convert 5 our patients and is not an unusual patient and fits the 
6 them for one reason or another from a long-acting -- 6 profile of many and perhaps even the majority of our 
7 from one long-acting opioid to another long-acting 7 patients of Southern Idaho Pain Institute. 
8 opioid such as from OxyContin to Methadone? 8 Q. Okay. And I understand these other problems 
9 A. Yes. That was a very common practice. 9 we talk about. Your clinic doesn't manage, for example, 
10 Q. Okay. And what about Mr. Byrne? Did he? 10 the hypertension or the sleep apnea or things of that 
11 A. At -- in the year 2003, Mr. Byme probably 11 nature; is that right? 
12 did this more than I did, because a portion ofmy 12 A. That is correct. We want to make sure that 
13 practice, as [ described, is devoted to doing what I 13 their primary care physician or their sleep medicine 
14 tenn interventional pain management, which is injections 14 physician is appropdately managing these problems; and 
15 and other types of procedures. 15 ifwe happen to notice that theirhype1tension is out of 
16 So Mr. Byrne's practice was devoted 16 check, we will give their primary care physician a call 
1 7 completely to medication management; and in that 17 and try to get them in as quickly as possible. However, 
18 respect, he probably did the conversion on patients from 18 we -- we expect that these other problems are managed b, 
19 OxyContin to Methadone more than f did. 19 other physicians, and we want to make sure they are 
20 Q. Okay. And that would be true, also, maybe 2 o managed; and our main goal is in the pain management. 
· ·2·.J, .... from Methadone to OxyContin? 21 Q, Okay. And so in terms ofthe pain management 
22 A. Yes, it would, Or from Methadone to 22 of Mrs. Schmechel, despite these underlying conditions 
23 Duragesic or any other long-acting opioid. 23 that she had, would you say she was a routine patient? 
24 Q. Okay. Now, in renns of the practice that you 24 A. She was a routine patient for our clinic at 
25 _had at Southern ldaho Pain Institute, and you worked 25 that time, yes, 
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Page 22 Page 24 
1 Q. Okay. In tenns of sleep apnea, whal is 1 half-life which results in a more constant steady state, 
2 important for you to know, as the pain management 2 and with that you have less peaks and valleys in their 
3 practitioner, if a patient has sleep apnea? 3 levels of opioids and with that hopefully a more 
4 A. Well, obviously, I'm not a sleep medicine 4 constant and better control of the patient's pain. 
5 expert. However, from a pain medicine viewpoint, we 5 Q. Was Melhadone, in 2003, thought to have any 
6 want to make sure that the patient is or has been seen 6 particular uses with patients with neuropathic pain, as 
7 by a sleep medicine physician who has appropriately 7 Mrs. Schmechel did? 
8 diagnosed them; and we want to make sure that the 8 A. Yes. In 2003, it was felt that Methadone was 
9 patient is being treated with a modality such as CPAP or 9 a little bit different than clie other opioids, in that 
10 BiPAP. And also, we want the patient to infmm us and 10 it provided some additional improvement or benefit to 
11 tell us that they're using this approprialely, which 11 patients with neuropathic pain, which neuropathic means 
12 becomes very critical when we're talking about utilizing 12 that the pain is generated from a nerve or from the 
13 opioids for the treatment of their pain. 13 spinal cord or even in the -- in the brain, in other 
14 Q. Okay. And in tcnns of how you would learn 14 words, it's part of the nervous sys Lem. And it's -- the 
15 whether the patient was -- had CP AP and was using their 15 difference there is between, say, a bone or a muscle 
16 CPAP, is that typically something you would get in tenns 16 type of pain or even tendons, that would -- that is not 
17 of infonnation from the patient? 17 neuropathic, That's a more, a different type of pain. 
18 A. As a general rule, the patients are -· very 18 Q. But can Methadone be helpful for that type of 
19 readily will tell us that they're using these 19 pain as well? 
20 modalities, and this is something that we usually get 20 A. In that respect, it's essentially the same as 
21 from the patient. And I think the important thing here 21 the other opioids. 
22 is that the patient tell us that they're using them, 22 Q. Okay. And do you have knowledge as to 
23 because we could get the infonnation from the physician; 23 whether or not Medicaid -- or pardon me-· whether 
24 but what we really need to know is that they're using 24 Methadone is a drug that is approved by, for example, 
25 that. 25 the State ofldaho and other fo1mularies as a primary 
Page 23 Page 25 
1 Q. Okay. And the patient would be the one to 1 long-acting opioid to use in patients? 
2 know if they were using it? 2 A. Methadone, in 2003, was on the preferred list 
3 A, Yes, they would. 3 of medications for long'acting opioids by--for 
4 Q. Let's talk a little bit more about Methadone. 4 Medicaid. It was also on the preferred list for other 
5 Was Methadone a common or uncommon drug in your 5 fonnularies, from other insurance companies as well. 
6 practice? . 6 Q. Okay. And in tenns of changing a patient 
7 A. Methadone is a commonly used opioid in our 7 from one long-acting opioid, like OxyContin, to 
s practice. B Methadone, was that something that was done in your 
9 Q. Okay. And did you, and do you, as a pain 9 practice with any frequency? 
10 management physician in Idaho, ever have the opportunit 10 A. It was done quite frequently. 
11 to meet with and talk to other pain management 11 Q; Okay. And what might be a reason for doing 
12 physicians throughout the state? 12 that? 
13 A. Yes, I do. 13 A. The reasons for changing patients from one 
14 Q. Okay. And do you have an understanding from 14 long-acting opioid to another would be that the patient 
15 them as to whether Methadone is something they utilize 15 is having an escalating pain despite increasing doses of 
16 in their practice? 16 the pain, of the medication. It could also be that the 
17 A. My understanding is that they utilize 1 7 patient is having some adverse side effects from the 
18 Methadone in a similar fashion that l do in my practice. 18 medication that comes about as we increase the dosage, 
19 Q. And does that include converting patients 19 and perhaps a different medication would be beneficial. 
2.0 from OxyContin 10 Methadone? 20 The other benefit is that changing patients 
A. Yes. 21 from one long-acting opioid to another could often 
Q, Okay. In tenns ofMethndone, what arc it~ 22 improve their pain management, because the different 
23 benefits in tenns of being a long-acting medicine? Why 23 opioids often will react at different receptor types and 
24 is it a good long-acting medicine, as you've said? 24 will improve their pain. This may be short-term, but it 
2 5 A. The benefit of Methadone is its long 2 5 will improve their pain for a period of time . 
'. ..... ......... _,.,.,, ... . 
7 (Pages 22 to 25) 
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J. Q. And what was your confidence level in 
2 Mr. Byrne, in 2003, September and October of 2003, in 
3 terms of changing a patient from OxyContin to Methadon 
4 and selecting an appropriate dose based upon wha_t they'd 
5 previously been receiving? 
6 A. Mr. Byrne had a large experience in changing 
7 patients from OxyContin to Methadone and arriving at an 
8 appropriate initial starting dose from the -- it would 
9 be a conversion starting dose that was appropriate for 
10 that particular patient. And in that respect, l had 
11 very good confidence that Mr. Byrne could do this chang, 
12 from OxyContin to Methadone in a safe fashion. 
13 Q. Okay. And if Mr. llyme ever had questions 
14 about what dose to use or how to dose, did he come to 
15 you? 
16 A. Yes, he would. Occasionally, we would have 
17 patients who perhaps would be on extremely high doses c 
18 medication that were coming from different providers or 
19 perhaps an unusual schedule on their medications. So it 
20 was not unusual for Mr. Byrne to talk to me about 
21 patients that were essentially outside of the ordinary, 
22 and he didn't hesitate to do that. 
23 Q. In tenns of what you had taught Mr. Byrne and 
24 what you had learned Mr. Byrne had done with, in 
25 changing patients to Methadone, what types of things in 
Page 27 
1 tenns of discussions with the patient had you taught him 
2 to tell the patients in terms of risks or side effects? 
3 A. With our association and practicing together, 
4 we had had discussions about this particular issue with 
5 providing the patient with all of the appropriate risks 
6 as well as benefits for medication and the importance of 
7 following the instructions. 
8 Q. Okay. And would dsk of accumulation be 
9 something that you had talked to T.J. about discussing 
10 with patients? 
11 A. Y cs. Y cs. W c had had discussions about this 
12 as well, and it was the -- our practice to inform 
13 patients that not only was Methadone's long half-life 
14 and its accumulation beneficial for pain, for their 
15 pain, it also had a potential to have risks as well; and 
16 this should be explained to the patient so that they 
17 understand why it is so important that they take their 
18 medications appropriately and that it has the potential 
19 to accumulate in their body, and for this reason they 
20 should never take fhe medication above what is the 
-2-1·-· starting conversion dose until they have discussed with 
22 us about this and also that they should understand that 
23 they are to be given break-through medication which is 
24 to be used for an escalating pain and that they're not 
25 . to.take an extra Methadone pill because they're having 
. ,,,,,, .. ,.,,,,.,,.,, ... ',.,.· ..... ;·,,,., .... , ..... .,,·,,,.,. ............ ,,.,.·.· .. ,,,., 
























































increased pain. They're to take the break-through 
medication which, in Mrs. Schmechel's case, was the 
Hydrocodone. 
Q. Now, you mentioned the term starting 
conversion dose. Can you describe what you mean by 
that? 
A. That is a dosage that we would arrive at by 
looking at a conversion table, However, I1ve been in 
practice a long time, and ! usually don't have a 
particular conversion table that I look at. However, 
that's -- what I use is based from conversion tables 
that I felt is appropriate for my practice; and this is 
derived by the amount of medication that the patient is 
taking and then converting it over to what is called an 
equalanalgesic dose of the Methadone in this case, and 
then there's a subsequent reduction in the 
equalanalgesic dosage for the use of Methadone. 
Q. Okay. And we've heard testimony that in 2003 
that that subsequent reduction was approximately 
20 percent? 
A. 20 to 25 percent is a fairly standard 
reduction in the equalanalgesic conversion. 
Q. Okay. And in Mrs. Schmechel's case, having 
reviewed her records and including having reviewed the 
testimony, what did you understand her starting _ 
Page 29 
conversion dose to be? 
A. Her starting conversion dose was 15 
milligrams twice a day, or 30 milligrams a day, 
Q. Now, we've heard a little bit about nausea. 
Is nausea something that is common in patients when they 
start a new opioid? 
A. Nausea can be a common slde effect that 
occurs early in the treatment of patients on opioids or 
changing their opioid. There's also another etiology 
for, or cause, for nausea in patients where we1re 
converting them from one medication to anothet', and that 
is, that they may have some slight withdrawal type of 
symptoms because a patient such as Mrs. Schmechel was 
definitely physically dependent on the OxyContin, and 
removal of that may result in some, what we'd call, 
withdrawal type of symptoms, which may be nausea as 
well. 
Q. Okay. And what would you do ifa patient 
complained about nausea? Might you prescribe something 
A. Obviously, we'd want to discuss with the 
patient if there was any other·cause fot'- their nausea. 
However, it would not be an uncommon practice to 
presclibe antiemetic} or nausea medication, for patients 
in this stage of their medication. 
Q. Okay. An_d we've heard something about lower 
8 (Pages 26 to 29) 
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l leg, ankle and calf swelling, discoloration. ls that a 
2 side effect that you're familiar with in your practice 
3 as being related to Methadone or opioids generally when 
4 they're taken orally? 
A. No. 5 
6 Q. And we talked a little bi! earlier about how 
7 you practice and you had contact with other pain 
B management providers like yourself throughout the state. 
9 Did you have an opinion as to whether the practice that 
1 o you had at the South em Idaho Pain Institute was 
11 consistent with the standard utilized in other 
12 communities, such as Boise, in practices that used a 
13 physician assistant? 
















terms of your practice, what was your understanding as I 
to who would be the provider, you or Mr. Byrne, that ! 
would see Mrs. Schmechel on her return visit to the j 
' clinic? ' ·,; 
A. From our clinic and our standard routine, 
that would have been myself. 
Q. Okay. Do you have any recall of having seen 
or met Mrs. Schmechel on Fdday, September 26th? 
A. No. I did not meet Mrs. Schmechel. 
10 Q. Okay. Did you have any conversation with 
11 Mr. Byrne on Monday, September 29th, regarding 
J.2 Mrs. Schmechel? 
13 A. Yes, J did. 
14 
15 Boise compared to here, in my discussion with physician 15 
Q. Can you tell the jury about that 
conversation? )j 
16 from there. 
17 Q. Okay. And that would be true in September 
18 and October of2003? 
A. Yes. 19 
20 Q. Now, let's turn, ifwe can, to Mrs. Schmechel 
21 specifically. We talked a little bit about her, but 
22 let's tum to her specifically. Now, did you ever 
23 personally see or treat Mrs. Schmechel? 
24 A. No. 
25 Q. Okay. So you were -- you never had a 
Page 31 




Q. Okay. Did your clinic have a relationship 





Q. Did Mr. Byrne have a relationship with her? 
A. Yes. 
B Q. And were you, as Mr. Byme's supervising 
9 physician, responsible for Mr. Byrne's care? 
10 A. Yes. 
16 A. It was a brief encounter in the office. I , 
" 1 7 don't recall whether it was over lunch or in the l 
18 hallway, However, as was usually done, Mr. Byrne J 
19 infonned me that he had seen a new patient in the office , 
20 on Friday and thal she was coming to our, our office ! 
21 primarily because of the distance of travel to see her / 
22 previous pain management physician, who was Dr. Vors~ \ 
23 He also told me that he had changed her i: 
24 medication from OxyContin to Methadone and that she h .d 
2 5 not been doing very well on the OxyContin, i 
Page 33 , 
1 Q. Okay. Did you learn any other information 
2 regarding Mrs. Schmechel's medical background? 
3 A. I believe that l asked him if there were any 
other problems with the patient that I needed to be 
informed of, and he told me that the patient had 










9 conversion starting dose he was using or how he was 
10 dosing her initially? 
11 MR. COMSTOCK: Your Honor, Your Honor, can w ll A. No, he did not. That was not uncommon forus '' 
12 have an objection to the leading again? 12 not to communicate exact doses back and forth. This is 
13 THE COURT: That would be sustained, and that 13 a very common thing that we would do in the office. An, 
14 answer stricken. Please, ask an open~ended question. 
1 s MR. HIPPLER: Sure. [ apologize, Your Honor. 
16 Just trying to move through. 
J. 7 
l.B BY MR. HIPPLER: 
19 Q. Do you have an opinion on whether or not you 
20 were, as Mr. Byrne's supervising physician, ultimately 
·2-:1;.--.~responsible for the care that he provided? 
22 A. 1 do. As Mr. Byrne1s supervising physician, 
23 I am ultimately responsible for the care that was 
24 provided at the Southern Idaho Pain Institute. 
25. Q. And based upon what you have described in 
Virginia M. Bailey, RPR, CSR No. 262 
14 my confidence level was very good for Mr. Byrne, tliat h< 
15 had chosen the correct dosage; and given that, I would 
16 have expected him to let me know if there was some 
1 7 reason or difference in her medications that was 
l B different than a typical patient. 
19 Q. Okay. So based 011 the fact that he didn't 
2 o tell you the dose, did you have an understanding about, 
21 or a comfort level about what dose he was likely using? 
22 A. I assume that he was using an appropriate 
23 conversion dose for Mrs. Schmechel. 
24 Q. Okay. Did Mr. Byrne talk to you about any 
25 phone calls he had on Sunday or Monday with 
9 (Pages 30 to 33) 
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A. I don't recall him discussing that with me. 
Q. Ifhe had had conversations with 
4 Mrs. Schmcchel in your practice with him that raised 
5 concems that he wanted to talk to you about, whal would 
6 he have done in your working with him? 
7 MR. COMSTOCK: Objection, Your Honor. Call 
8 for speculation. 
9 THE COURT: I'll allow the witness to answer. 
10 Overruled. 
11 THE WITNESS: From my years of experience 
12 with Mr. Byme, he would not have hesitated to either 
13 grab me in the hall or to phone me and let me know that 
14 !here was a problem with a particular patient. So I 
15 would have fully expected him to notify -- notify me 
16 that there was a problem. 
17 
18 BY MR. HIPPLER: 





1 Q. Now, do you recall whether that was before or 
2 after Mrs. Schmechel had passed away? 
3 A. I don't recall that. 
4 Q, Okay. Did you have a discussion with 
5 Mr. Byrne about Mrs. Schmeehel and look at the chart 
6 after you had learned that Mrs. Schmechel had passed 
7 away? 
8 A. Yes. ! had a discussion with Mr. Byme 
9 concerning his care with Mrs. Schmechel after l had a 
10 chance to review the chart following her death. And in 
11 that meeting with Mr. Byrne, I told Mr. Byrne !hat I 
12 thought that he had done an excellent job in managing 
13 her care and that I actually thought he was more 
14 conservative in her dosage than perhaps I would have 
15 been and that he had appropriately obtained an excellent 
16 history and physical, that she had not stated she had 
1 7 sleep apnea in her pain questionnaire, and he had been 
18 able to elicit that and other problems from his 
Q, Okay. Now, did you expect, after you had 19 history-taking skills; and l thought that his follow-up, 
2 o this infonnal conversation with Mr. Byrne on Monday, fo 2 O with two phone calls, was -- was excellent as well, and 
19 
21 him to document that in the chart? 21 that I, as I told him, I would not have expected myself 
22 A. This was a very informal meeting discussing a 22 to have called the patient twice in follow-up. 
23 patient, and this was not a common thing to document us 23 So I, overall, I thought Mr. Byrne had done a 
24 discussing a patient. lfthere had been any concerns 24 very good job of providing quality and safe medical care 
25 that were brought up between us about a particular 25 for Mrs. Schmechel. 
Page 35 Page 37 
1 patient, and additional therapies or modalities were 1 Q, Okay. And we talked earlier about what you 
2 required or thought to be needed by myself when I 2 understood the conversion starting dose to be, and I 
3 discussed with Mr. Byrne, then those types of things 3 think you indicated it was 30 milligrams or 15 
4 would be documented. However, this type of thing was 4 milligrams twice a day; correct? 
5 not commonly documented. 5 A. Yes. 
6 Q. Okay. And then what would have happened next 6 Q, And you understand that Mr. Byrne, from his 
7 in tenns of practice that you guys had in terms of your 7 testimony, as well from yom review of the records, had 
8 involvement with Mrs, Sehmeehel's chart in the normal 8 elected to conservatively initiate her into that 
9 course of things, after that conversation on Monday? In 9 conversion starting dose; is that right? 
10 other words, would you have had an opportunity at some 10 MR. COMSTOCK: Objection, Your Honor. 
11 point in time to then review the eha11? 11 Leading. 
12 A. Yes. I think l stated previously that when 12 MR. HIPPLER: Setting up another question, 
13 the chart returns from dictation and after Mr. Byrne had 13 Your Honor. 
14 reviewed his dictation and signed, then l would review 14 MR. COMSTOCK: lt is leading, Your Honor. 
15 the chart as well as lhe dictation. 15 THE COURT: It is leading, counsel. Would 
16 Q. Okay, So would the chart come to you with 16 you try to rephrase it? 
17 the dictation on top of the chart? 17 MR. HIPPLER: Okay. Sure. 
18 A. Yes, it would. 18 
19 Q. And at that time would you just review the 
20 dictation, or would you review the entire chart? 
.2.1,...... . A. As a general rule, I would have reviewed the 
22 chart as well. 
23 Q. Okay. And you did that in this case, did you 
24. not? 
25 A. Yes, I did. 
Virginia M. Bailey, RPR, CSR No. 262 
19 BY MR. HIPPLER: 
20 Q. How would you describe Mr. Byrne's dosing of 
21 Mrs. Sehmechel with respect to her conversion starting 
22 dose and the doses below that? 
23 A. I think that the conversion starting dose of 
24 30 milligrams was -- was conservative and was a 
25 reasonable conversion starting dose. I think that he 
· ..... ~,.,~ .. ,.,., .. ,.,., ... 
10 (Pages 34 to 37) 
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1 took it even more conservative and started the patient 
2 with a decreased dose, which, from my review of the 
3 charts, appears to be 5 milligrams twice a day, which he 
4 was trying to elicit if the patient had any adverse side 
5 effects from the medication, that, with the long 
6 half-life of this medication, it would be best to have a 
7 small amount on board and have an adve!'Se reaction than 
B to have a larger amount on, on board. And so he was 
9 starting with a smaller starting dose and was working 
10 the patient into the starling conversion dose. 
11 Q. Did you have any problem or concem with 
12 that? 
13 A. No. ! -- l may have done things differently. 
14 I may have started the patient right on l 5 milligrams 
15 twice a day or l O milligrams three times a day. But 
16 that was very a reasonable and conservative approach to 
17 the medication management that Mr. Byrne approached. 
18 Q. And you were here yesterday; correct? 
19 A. Yes, I was. 
20 Q. And you had -- you've seen the job 
21 description and the delegation of services what were in 
22 effect in 2003; correct? 
23 A. Yes. 





























Page 40 , 
paper. 
BY MR. HlPPLER: 
Q. Okay. Was this something that you guys would i 
have out on your desk and look at every day in terms of ' 
the exact wording of it? 
A. l don't think J ever saw this again until 
this trial. 
Q. Okay. And there was something raised in 
opening. l just want to cover it real quick. Ms. Duke, 
can you pull up the signature page of the delegation of 
services agreement'? I believe that's Exhibit 40 in the 
jury notebook. 
Doctor, I don 1t mean to embarrass you about ,i 
your handwriting. Do you see where you signed under, :, 
supervising physician? i, 
A. Yes. 
Q. And you dated it? 
A. Yes. 
Q. Can you read your handwriting? 
A. Yes. 
Q. What does it say for the date? 
A. 4/15/03. 
25 under that agreement, did Mr. Byrne have the authority 25 
Q, Okay. And after you signed this on 4/15/03., 
do you recall seeing it again until this trial? 
-"---------.....:...-1---'------"--"-------------,l 
Page 41 f, 
M 
Page 39 
l to do what he did with Mrs. Sehmechel? 
2 MR. COMSTOCK: Objection, Your Honor. Call 
3 for this man to make a legal conclusion as to what's 
4 required by the Board of Medicine. 
5 THE COURT: Overruled. The question 
6 referenced his understanding of what he believed the 
7 agreement would require rather than what the law would 
8 require. I'll allow that. 
9 THE WITNESS: Our intent was to allow 
10 Mr. Byrne to practice medicine and to do the things that 
ll he had been trained fo1· and was obviously authorized to 
12 perform by the State of Idaho, the Board of Pharmacy, as 
13 well as the DEA; and in that respect, we had no intent 
14 of trying to limit Mr. Byrne's ability to practice. I 
15 think that our intent was to try to meet the Board of 
16 Medicine1s requirement that we have this agreement, 
17 which is a general outline and the contents of which are 
18 not specified by the Board of Medicine. 
19 What is important here is that I recognize 
20 that I am his primary physician who is supervising him, 
21 and Mr. Byrne recognize that I am his supervising 
22 physician, and that I recognize if there are anything 
23 that [ do not want Mr. Byrne to do that I think is 
24 outside his scope of medicine, and our intent here was 
25 .~9l. to Hmit Mr. Byrne on this~- on this piece of 



























Q. Okay. And in your review of the records, did J 
y
1
ou fihmd any. doedumentation bin the r
11
e~ord that indhicated J_··. 
t 1at t e startmg ose was to e anyt mg greater t an , 
15 milligrams twice a day? 
A. No. 
Q. Would you have been comfortable with 
Mr. Byrne increasing her dose in the first five to 
seven days beyond 15 milligrams twice a day? 
A. Yes, I would have. 
Q. You would have been comfortable increasing 
beyond the conversion dose? 
A. I would have been uncomfortable. Excuse me. 
I thought you said uncomfortable. 
Q. Okay. Based upon your having sat through , ,: 
this trial, based upon your review and Mr. Byrne's cl1art 
notes, based upon your discussions with him, i 
'i 
contemporaneously to the evidence in the case1 do you :1 
have an opinion as to whether or not Mr. Byrne met the / 
standard of care for him as a physician assistant 
practicing in your clinic? 
A. Yes. I believe Mr. Byrne met the standard of 
care. 
Q. Do you have an opinion as to whether you, as 
his supervising physician, met the standard of care 
11 (Pages 38 to 41) 
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1 applicable to you? 
& Byrne 
2 A. Yes. I met the standard of care. 
Page 42 
3 MR. HIPPLER: As a housekeeping matter, we 
4 had subpoenaed your cell phone records, which are 
5 contained -- that we got from the phone company --
6 contained in Exhibit 240. 
7 May the witness be handed Exhibit 240? 
8 THE COURT: Yes. 
9 
1 o BY MR. HIPPLER: 
11 Q. By "subpoenaed" we subpoenaed the phone 
12 company, 
13 A. Okay. 
14 Q, I don't mean to suggest we subpoenaed you, 
15 Dr. Dille. 
16 Could you take a look at Exhibit 240 and see 
17 if you recognize the phone number up at the top for 
18 that? 
19 A. That was my cell phone number that -- in 
20 October of 2003. 
21 Q. Okay. And having reviewed that before, we 
22 redacted out any calls that were unrelated to the 
2 3 Schmechels. Are there any calls on there that you can 
24 see related to the Schmechel numbers? 
25 A. No, there is not. 
Page 43 
1 Q. Did you ever contact, by telephone, 
2 Mrs. Schmechel, either on her home or on her cell phone'. 
3 A. No. 
4 Q. Had Mr. Byrne told you what the dosing that 
S he was using on either Friday, the 26th, or on Monday, 
6 the 29th, would you or would you not have instructed hin 
7 to do something different? 
8 MR. COMSTOCK: Objection. It's speculation, 
9 Your Honor. 
10 THE COURT: Overruled. 
11 THE WITNESS: I foci that a 15-milligram 
12 ql2 hours, or 30 milligrams a day, initial starting 
13 dose, or conversion dose1 was very adequate and 
l4 appropriate for this patient; and l would not have 
15 changed that conversion dose. 
16 
17 BY MR. HIPPLER: 
18 Q. Would you have told him not to work her into 
19 that conversion dose? 
20 A. No. I think that that was a more 
21 conservative approach; and with his comfort level, he 
2 2 liked to be very c;onservative. 
23 MR. HIPPLER: Okay. Thank you, Dr. Dille. 
24 That's all the questions I have at this time. 
25 Oh, I'm sorry, Your Honor. As a housekeeping 
Virginia M. Bailey, RPR, CSR No. 262 





1 matter, l would move for the admission of Exhibit 240, 
2 subject to what we agreed to before, that the phone 
3 company certainly can't verify that, while they've done 
4 the best they can to get us all the records, that 




THE COURT: Any objection, Ms. Duke? 
MS. DUKE: No, Your Honor. 
9 
10 
MR. COMSTOCK: No objection, Your Honor. 
THE COURT: 240 is admitted, Ms. Duke, then, r 
,\ 11 any questions for Dr. Dille? ,; 
12 MS, DUKE: J have no questions. Thank you, 




THE COURT: Thank you, Ma'am. 
Mr. Comstock, will you be conducting cross? 
MR. COMSTOCK: l will be. l need to 
1 7 rearrange this. 
18 
19 
20 CROSS EXAMINATION 
21 BY MR. COMSTOCK: 
~ 
22 Q, Good morning, Dr. Dille. You recall sometime '' 
2 3 ago when I took your deposition in this case and we j 
2 4 covered many of these matters, do you not? ; 
25 A. Yes. 
Page 45 ,,: 
1 Q, 
F 
And you recall that you were under oath to ,;· 
2 tell the truth at that point in time; correct? 
3 A. Yes, ; 
4 Q. Now, if! recall correctly, Dr. Dille, ifwe ; r 
5 look at Exhibit Number 1 in the juror notebook, and it's ., 
6 the handwritten chart note for September 26th, you ~ 7 indicated to me in your deposition that the probability 
8 is you never saw this at all when you were speaking with [ 
9 Mr, Byrne on the 29th of September; is that correct? :1 
10 A. That is correct. ~ 
11 Q. And you never saw this al all when -- ~ 
12 probably before Rosie Schmechel had died? -~ 
13 A. There's a possibility that I had not seen i 14 that prior to her death. " 1 15 Q, Okay. And also, if we look at Exhibit Number ,: 
}i 
16 2, same po$sibility that you'd never seen that chart " 
17 note prior to her death'! { 
18 A. What's Exhibit Number 2? 
19 Q. That is the September, dated September 26th, 'i 
20 typed-Hp transcription. 
21 A. There is a possibility that I had not seen 1 
22 that note. lt depended on the transcription, whether it I 
23 was retumed to my desk prior to her death or not. .. :, 
24 Q. And if we look at Exhibit Number 4, which is f: 
25 the chart note dated 9/29 of'03, it's typed up, under 
12 (Pages 42 to 45) 
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1 Mr. Byrne's signature, it's likely you never saw that 
Page 48 
1 dose, that that was to go low and go slow and not to 
2 before her death; true? 2 charige that initial conversion dose) not to increase 
3 A. That's probably more likely than -- than not, 
4 correct. 
3 that. 
4 Q. Well, I thought that -- let's get this 
5 straight. When you say initial conversion dose, you're 5 Q. And the same with Exhibit Number 6, which is 
6 the chart note dated 9/30 of'03, you probably never saw 
7 that before her death; true? 
8 A. True. 
6 talking about the calculation from the OxyContin dosage 
7 down to what would be an appropriate, according to you, 
8 level of Methadone, and that's your target where you 
9 Q. And the reason that you have given me those 
10 answers regarding these entries in the chart ls that 
9 want to get to eventually; correct? 
1 O A. II wouldn't -- it would not be uncommon to 
11 start at that dose. 
J.2 Q. l understand. Didn't you tell me in your 
11 typically dictation, back then, in 2003, was picked up 
12 on F1idays. Do you recall telling me that? 
13 A. Fridays was the usual pickup day. '!'here may 
14 have been other days as well during the week when they 
15 would deliver transcriptions, say, from the Friday 
13 deposition that it would have been inappropriate to have 
14 taken her up from her initial start dosage of 5 
16 pickup and pick up more tapes. 
15 milligrams, as you have testified, to the full dosage in 
16 a very short period of time? 
1 7 A. I think that you should pull up my 17 Q. Okay. And so Friday was, as you recall it, 
18 the usual pickup date; and then there was always a 
19 delay, fair enough, before the transcription actually 
2 o came back to your office; correct? 
18 deposition, because in my deposition this was in 
19 reference to what Mr. Byrne had instructed the patient; 
2 o and l stated that it would be inappropriate for the 
21 A. That's correct. It could have came back as 21 patient to go from 5 to 15 milligrams, given tl1e 
22 early as Tuesday or Wednesday, though. 22 instructions that Mr. Byrne had provided. 
23 Q. And you did say that would be inappropriate 23 Q. But a delay; right? 
24 A. Yes. 
25 Q. Okay. And then your practice was, it would 
24 to move her from S to 15 milligrams twice a day within 
2 5 24 hours, didn't you? 
Page 47 Page 49 
i go to T.J.'s office first and then come to your office 1 A. No. [ stated already that this was in 
2 after that, and there would be a delay between that 2 reference to the patient doing this on their own. This 
3 period of time; correct? 3 was not what they had been instructed to; and in thal 
4 A. Yes. 4 fact, it was inappropriate for the patient to do that, 
5 Q. And it's for those reasons that you said it's 5 because she had been instructed otherwise. 
6 entirely possible that you never saw any of the chart 6 Q. Are you taking the position in this case, 
7 notes on Rosie Schmechel before she died? 7 Dr. Dille, that Methadone is not a dangerous drug if you 
8 A. That is a possibility. 8 titrate it up too rapidly? 
9 Q. You have testified previously, I believe, 9 A. To begin with, Methadone is a very safe 
10 Doctor, under oath, that with regard to Methadone that 10 opioid that is commonly used and, when used 
11 the predominant difference between Methadone and 11 appropriately, is very safe and effective pain medicine. 
12 OxyContin is its long half-life; correct? 12 So when it is utilized appropriately, it is safe. When 
13 A. Thal is correct. 13 you're talking about titrating rapidly, l think we need 
14 Q. And that the effect this long half-life will 14 to have a definition here that that is usually talking 
15 have upon any given patient has a great vaiiability from 15 about going above what is the initial calculated 
16 patient to patient; is that correct? 16 conversion dose. 
1 7 A. Thal is correct. 1 7 Q. So in -- let me back up a little bit here. 
18 Q. And you agreed with me in your deposition 18 · Would you agree with me, that tl1ere -- that some of the 
19 that because of the very long half-life of Methadone, 19 known risks and dangers of Methadone, because of its 
2 O and because of the variability of the effect of that 2 O long half-life, because of its individual variability in 
21 long half-life from patient to patient, that the 21 how that half-life affects patients, an<l one of those 
22 practice, to be safe, is to begin low and move it up 22 risks is a risk of severe respiratory depression? 
23 very slowly? 23 A. That is a tisk with any opioid, and it is 
24 A. I think that what we were talking about there 24 also a risk with Methadone, 
2.5 is that, if we're talking about the initial conversion 25 Q. And you would.agree that another risk is that 
- ~~::::i:+~~~~~~~~~~=~~;:;::&~~~~;;;;;,;;;~==~../L". - l'·· , .. .,, .. , •.. "··- ·.:.·:.·· ..... , ....... , ..... """":,.,"'""''''.'","":·• -.. ·:·· ::' .! .. ::.~- --~·.,.,,: ~.-•.• ,,,_,. ,.·. ·--~ -.... _ •.. , ..... ,·:;;;., ... -..... ,· ~ ..... , •. • ,_. '¼0.."' ••• ,.. "·~--
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Page 50 Page 
1 the patient might become overly sedated? 1 A. Ten milligrams. 
2 A. Once again, that is a risk with any opioids 2 Q. Per day? 
3 and Methadone. 3 A. Per day. 
4 Q. Have decreased cognitive or mental 4 Q. I thought that's what l said. 
5 functioning; correct? 5 A, Y Ou did not say umilligrams. 11 You just said 
6 A. Yes. 6 11 10. n And I didn1t ~~ I wanted to make it clear that 
7 Q. And even death? Correct? 7 it's not for 10 days. It's 10 milligrams. 
8 A. Arid even death can occur with any opioid, 8 Q. Okay. And that according to the now 
9 including Methadone. 9 corrected chart note date, that Mr. Byrne, despite the 
10 MR. COMSTOCK: And if I could have the 10 foci that the patient repoited to him that she was doing 
11 deposition of Dr. Dille published. 11 well, increased it to 10 milligrams, twice per day, for 
12 THE COURT: Yes, sir. 12 a total of20 milligrams per day; right? 
13 MR. COMSTOCK: And I believe we did that the 13 A. Yes. 
14 other day when we read part ofit, Your Honor. So if! 14 Q. And then you understand that the very next 
15 could have the deposition handed to Dr. Dille. 15 day, which was Monday, again repoJting to Mr. Byme that 
16 THE COURT: The witness has the deposition. 16 she was doing well, the recommended increase was from l 
17 MR. COMSTOCK: Could ! refer you to page 20, 1 7 milligrams twice per day, to go ahead and go and take. ii 
18 Dr. Dille? One ofour jurors might need water, Your 18 on np to 15 milligrams, for a total of30 milligrams per 
19 Honor. 19 day. CrnTect? 
20 THE COURT: Says no. We can certainly get 20 A. That is incorrect. 
21 some. 21 Q. How is that incon-ect? 
22 22 A. fn his note, it says 10 to 15 milligrams per 
23 BY MR. COMSTOCK: 2 3 day -- l mean, per 12 hours. So in other words, 
24 Mr. Byrne was allowing the patient to have some 24 
25 
Q. Are you on page 20, Dr. Dille? 
A. Yes. 2 5 flexibility on the dosing, with the maximum being 30 
Page 5l Page 53 
1. Q. l'm going to read you the question starting 1 milligrams per day. 
2 at line 2, and if you would follow along with me, 2 Q. Okay. So over the course of24 hours, the 
3 please. 3 difference between Sunday and Monday, he upped her 
4 Question, you mention that there are dangers 4 dosage, despite the report, according to his own 
5 with OxyContin, and there are dangers that are s chaJting that she was doing well; correct? 
6 associated with Methadone. How are the dangers 6 A. l believe that what Mr. Byrne intended by 
7 associated with Methadone different than OxyContin? 7 "well" is that she was not having adverse side effects 
8 Answer, the difference is, is the way the 8 related to a low dosage of the medication. From all the 
9 Methadone can accumulate in the body because of this 9 testimony that l have heard, I've heard no statements 
10 prolonged half-life. As your doses increase, then the 10 that the patient was having less pain and, in fact, on 
11 amount of medication can continue to increase within the 11 the day before she <lied, she still had pain in her legs. 
12 person's bloodsu·eam. And in that aspect, that is why a 12 Q. Dr. Dille, the question was, he increased the 
13 slow titration for Methadone should be -- should be 13 medication, in the face of the chaJt note indicating the 
14 utilized. 14 patient was doing well; correct? 
15 Did! read that correctly? 15 A. No, he <lid not increase the dosage. The 
16 A. You did. 16 dosage had been previously laid out a maximum of30 
17 Q. Dr. Dille, if! might, it is your 17 milligrams, and that had been laid out on Friday. 
18 understanding now, from listening to testimony here in 18 II would have been totally appropriate for 
19 couJt, that on Friday, it is your understanding that the 19 this patient to have started on 15 milligrams evety 
20 dosage was to begin at 5 milligrams, two times per day, 20 12 hours on Friday. And we're staJting -- and because 
21 for a total of l 0; coJTect? 21 he told the patient she could go up to the maximum dose 
22 A. IO milligrams per day. Is that what yon 2 2 does not mean that there was a change in the plan. 
23 mean? ·23 Q. And the plan, that you were never aware of, 
24 Q. 5 milligrams; two times per day, for a total 24 whatever it was, ifit was this 1 over the course of 
2 5 of 1 O; correct? 25 Friday, Sunday, and Monday, over th.e cou,s".Pf.a 
,em·-~-· ~•PC'< /"V!,:,•••,i••'•• "" ,_, . .,,,',"',·",,,._i~.•,'e S ,,,,• •,"""''"•'•,• G· ¼ 4 ,""-' ..,_,,,," ..•. . fi ,,,.,..~, . _._ •, ... · "• .~. ~--··- - "- .. 
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l weekend, basically, resulted in her being dead by 
2 Thursday? 
3 MR. HIPPLER: Your Honor, f'm going to object 
4 as argumentative. 
5 
6 BY MR. COMSTOCK: 
7 Q. isn't that true? 
8 THE COURT: I'll sustain the objection. Jt 
9 is argumentative. 




Page 56 jf 
' 
1 doctor. She had the right to say that. But apparently ! 
2 she felt comfortable with Mr. Byrne and proceeded with i 
3 care with Ml'. Byrne. j 
~ 4 
s BY MR. COMSTOCK: i 
6 Q. And she never did, before she died, have the j 
7 benefit of your input into her treatment plan as " 
8 developed by Mr. Byrne; tiue? .; 
9 A. l believe that she did, because over the long i 
10 10 run, Mr. By111c and myselfhad a long-standing ·; 
11 BY MR. COMSTOCK: 11 understanding of how we practiced medication manageme• ( 
12 Q. You don't have an opinion, do you, as to what 12 and he acted appropriately. ; 
13 caused her death'/ 13 Q. It's tme, Dr. Dille, that you in this case , 
14 A. l have an opinion that l do not believe 14 denied that you had, that you personally had a j 
15 Methadone caused her death. 15 physician-patient relationship with Mrs. Sclunechel; , 
16 Q. That isn't what you said in your deposition, 16 correct? i 
1 7 is it? 1 7 A. I have never seen this before. ~ 
18 A. Yes, it was. 18 Q. Dr. Dille, it's true in this case that you ;: 
19 Q. You told us you didn't have an opinion in 19 have admitted that you did not have a personal physician ! 
2 O your deposition; correct? 2 0 relationship with Mrs: Schmechel; tme? ii 
~ 
21 A. Later in the deposition you asked me if l 21 A. l admitted that I did not have a personal 
22 felt that Methadone was responsible for her death, and I 2 2 physician relationship with Mrs. Schmechel. 
2 3 stated, no. 2 3 Q. And you have testified in this case, have you 
24 Q. You told me you did not have a definition -- 24 not, that the medical treatment was not provided under 
25 an opinion that you were comfortable stating? 25 your license; it was provided under T..J.'s license and 1---~----'-----------~----t-------
Page 55 
1 A. J don't have an opinion as to her definite 
2 cause of death; however, as stated, I do not believe 
3 that Methadone.caused her death. 
4 Q, I take it, then, that you disagree with the 
5 medical pathologist who has made his career and his life 
6 studying causes of death, correct? 
7 A. Yes, J do. 
8 Q. Do you think Rosie Schmecbel -- do you think 
9 Rosie Schmechel had a right to have you, as the medical 
10 doctor, involved in her care? 




THE COURT: I can't hear you, sir, 
MR. HIPPLER: lt's argumentative. 
THE COURT: Overruled. 15 
16 THE WITNESS: Mr. Byrne is and was a very 
l 7 competent physician's assistant, who was very 
18 knowledgeable concerning patient care and the 
19 medications that he was utilizing. He also relied on 
2 o me, ifhe had anything that was beyond his scope or 
21 concerns; and in that trnpect, I do not necessurily think 
22 that it was Mrs. Schmechel's right to have myself 
2 3 provide the medical care. She had every right to say to 
24 Mr, Byrne, on the initial visit, oh, you1re a physician 
Page 57 , 
1 that T.J. had the authority and the ability to implement :\ 
2 a plan and prescribe the medications, True? j 
3 A. That is correct. , 
4 Q. And so under the practice in your clinic, ' 
5 despite what the delegation of services agreement says ! 
6 and despite what the Board of Medicine might require, it I 
7 was your practice at least, to let T.J, Byrne, the PA, j 




ahnd irnphlement the tre
9
atment plan, without discussing ',i .., 
t at w,t you; correct. 
11 A. Mr. Byrne had the authority and the ability i 
12 to provide that care. 
13 Q. Without discussing it with you; correct? 
14 A. Thal is correct. 
15 Q, Now, would you agree that the delegation of .: 
16 services agreement defines the working relationship and l 
!i 
1 7 the delegation of duties between you as a supervising 
18 physician and the physician's assistant? / 
l. 9 A. f think that this is an agreement between us j 
2 o tl1at is nol designated, its contents, by the Board of , 
21 Medicine and that it is essentially a outline for -- for / 
22 us1 that we make sure that we have agreement between m \ 
23 as the provider and Mr. Byrne as the physician ' 
24 assistant. 1 
' 2 5 assistant, J don't want to see you, I want to see the 25 MR. COMSTOCK: Could l ~a",.l~':lTY tum to R 
, _, ._,_,..,,..,,, ·u ·--.. -~-h ••••• ,.~ ••• ,,, • ...,,_ •• , 7 ,·--·····---... ,,,_.., •• -,.,-,,.,..-,,·., , .',- .,, .. , •• ,.,;,,,.~· 
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Page 58 Page 60 , ;: 
l what's marked as Exhibit 40 in the notebooks? Could l 1 BY MR. COMSTOCK: 1 
t 
2 have Exhibit 40 handed to Dr. Dille? 2 Q. Would you agree that the requirements offue 1 
THE COURT: Yes, sir. 3 board and the requirements of the delegation of services ; 3 
4 4 agreement require it to be maintained at the Southern ~ 
5 BY MR. COMSTOCK: 5 Idaho Pain Institute? 
6 Q. I'd like to direct the attention of the jury 6 A. That's what is stated. 
7 and, Dr. Dille, you as well, to the very first paragraph 7 Q. It states in the body of the agreement, does 
8 on the very first page of the delegation of services 8 it not, that the duties of the physician assistant 
9 agreement, and I'm going to read pari of that: 9 include, patients will require a full history and 
10 A delegation of services agreement is to be 10 physical on initial visit and that pertinent findings : 
11 maintained at each practice site and available to the 11 will be documented and recommendations made by the j 
12 board upon request. The delegation of services (DOS) 12 physician assistant; correct? 
13 agreement is a written document mutually agreed upon a, dl3 MR. HIPPLER: Your Honor, I'm going to object f 
14 signed and dated by the physician's assistant and 14 to him using his own typewritten thing as opposed to the ;; 
15 physician, and supervising physician, that defines the 15 document itself. I think that's argument what he's 
16 working relationship and delegation of duties between J.6 written out there. 
1 7 the supervising physician and the physician assistant. 17 THE COURT: I'll overrule it. It's an 
18 Now, would you agree that the delegation of 18 outlined of what's contained therein, It's not overly 
19 services agreement de!lnes the working relationship and 19 argumentative. 
20 delegation of duties between yourself as the supervising 20 
21 physician and Mr. Byrne? 21 BY MR. COMSTOCK: 
22 MR. HIPPLER: Your Honor, [ object. He 22 Q. Correct? 
23 didn't read the entire paragraph. lfwe could read that 23 A. Correct. 
24 to put this in context. 24 Q. And it also defines the duty of the physician 
THE COURT: Counsel, ifyo'u'd read the final 25 after reviewing recommendations, because it does say 25 
Page 59 Page 61 
1 four words or five there of that sentence. I will not l that recommendations will be reviewed by the supervisin 
2 have you read the remaining sentence. It begins, "as 2 physician to eonfinn the findings and determine a 1 !' 
treatment plan. Correct? 3 specified. 11 
4 MR. COMSTOCK: Okay, Your Honor. As 
5 specified by board rule. 
6 MR. HIPPLER: Your Honor, I was referring to 
7 the next sentence in the paragraph. 
8 THE COURT: Counsel, the jury has this 
9 exhibit. I'll allow them to review that, if need be; 
10 but PU ask the question be answered as stated now. 
11 
12 BY MR. COMSTOCK: 
13 Q. Now, Doctor, if you would, please, just 
14 answer my question, yes or no. Would you agree the 
15 delegation of services agreement defines the working 
16 relationship and delegation of tlulies between the 
17 supervising physician, which was yourself in this case, 
18 and the physician assistant, which is Mr. Byrne? 
19 A. That, that along with the job description. 
20 Q. So your answer is, yes? 
21 A. Thal, along with the job description. 
22 MR. COMSTOCK: Your Honor, for tl1e record, 
23 may I have an answer to my question? 
24 THE COURT: He's answered it, counsel. 
25 .. Objection overruled. 
























A. That's what is stated. 
Q, And that's what is kept and that is what was 
required by Idaho law and the Board of Medicine to 
define the delegation of duties between yourself and 
Mr. Byrne; correct? 
A, Those statements that you just read were not 
statements stated by the Board of Medicine. Those \ 
statements were pulled from our delegation of services. 
And in that respect, I think that it does not state that 
from the Board of Medicine, This is -- was not, never 
our intent, and I disagree with that. 
Q. I gather that the way you practiced at your 
clinic, al the Southern Jdaho Pain Institute, then was 
different from what ·was stated in the delegation of 
services agreement; true? 
A. We also had the job description which was in 
place, which allowed Mr. Byrne to initiate care. 
Q. Now, the job description is not a document 
required to be kept by the State ofldaho Board of 
Medicine, is it? 
A. Yes) it was, 
Q. The job description? 
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1 A. Yes. 
2 Q. Dr. Dille. 
3 A. It states right there that the job 
4 description will -- can also suffice as a delegation of 
5 service agreement. Does i! not? 
6 
Page 64 , 
1 THE COURT: I'll allow the question with that 
2 understanding. Thank you. You may answer, Doctor. 
3 THE WJTNESS: My understanding, there is a 
4 warning on the FDA. 
5 
6 BY MR. COMSTOCK: Q. And the job description, Dr. Dille, that we 
7 have is dated 200 I; correct? 7 Q. And despite that warning, you still believe 
8 A, That continued, because he continued to be 8 that Methadone is not the most probable cause of Rosie 
9 employed al our clinic al that time. 9 Schmechel's death? 
10 Q, And Dr. Dille, the document that is kept, as 10 A. I do not believe that Methadone was ,, 
11 required by the Board of Medicine, each year, year in, 11 responsible for Rosie Schmechel's death. '; 
12 year out, this one's dated 2003, the one that was in 12 Q. Looking al, back in time, this chart I drew ,, 
13 effect, that was kept by Idaho law requirement, was the 13 over here, if on Sunday, Dr. Dille, it had been repm1ed J 
14 delegation of services agreement; true? 14 to you that Mrs. Schmecbel had some swelling in her leg,:! 
A. In -- also with the job description. 15 and that she had some pain in her legs, you would have i 
THE COURT: Counsel, if you're going to be a 16 wanted lo have her come in, would you not, and be seen _',: .._ _!_
1 7 minute, we'll go ahead and take a break now. 1 7 by yourself? 
18 MR. COMSTOCK: We can take a break, Your 18 A. Thal obviously would be dictated by your 
15 
16 
19 Honor. 19 conversation with the patient. However1 it would 
20 THE COURT: All right. We'll take our 20 probably be in the patient's best interests that they 
21 morning recess at this time. Please, don't talk about 21 either be seen by myself or by another provider, either .. 
22 the case or fonn any opinions during your absence. 22 her primary care provider or perhaps even going to the 
Ple_ase, rise for the jury. 23 emergency room. 
1 
24 (10:44 a.m. - Recess.) 24 Q. !fyou would, please, tum to page 50 of your 
' 1-2_s ________ ---·----------l-2_s __ de-'p'--o_s_it_io_nc.' '°qu_e_s_1i_o1_1_a_1 l_in_e_l 7_: _______ --1/ 
23 
Page 63 Page 65 
1 (11 :09 a.m. - Reconvene.) 1 If it were reported to you that a patient who 
2 2 is in the process of converting to Methadone was 
3 THE COURT: Thank you. Please, be seated. 3 experiencing and swelling in the lower extremities and 
4 Let the record reflect the jurors have returned to the 4 pain in foe lower extremities, to what would you 
5 courtroom, and Dr. Dille remains on the stand. 5 attribute that? 
6 Mr. Comstock, you may continue, sir. 6 Answer, obviously, you'd have to handle that 
7 7 on a patient-by-patient basis. However, I would 
8 BY MR. COMSTOCK: 8 probably want the patient to come in so that I could 
9 Q. Dr. Dille, before we took the recess, you and 9 evaluate them more closely before I made any 
10 I had discussed briefly the cause of death and your view 10 detennination on what was going on with that particular 
11 of that, at least as you now hold a view. Are you aware 11 i:1:sue. 
12 that the FDA issued a Black Box Warning regarding 12 Did I read the question and your answers that 
r -
13 Methadone during the initiation and conversion phase 13 you gave to us under oath accurately? 
14 because of an increase in the number of deaths 14 A. Yes, you did. 
15 associated with Methadone? 15 Q. Dr. Dille, in your responses to questions 
16 MR. H!PPLER: Objection, Your Honor. I'm 16 this morning, are you suggesting to this jury that Rosie 
17 going to object as to relevance. This must have been 17 Schmechel was a routine patient? 
18 2006, and I think Mr. Comstock·- 18 A. Yes. 
19 MR. COMSTOCK: It's not relevant as to 19 Q. Are you suggesting that her issues for which 
20 standard of care, I agree, Jt1s relevant as to opinion 20 she was seeking pain management were minor? 
21 regarding cause of death, which he holds presently. 21 A. Yes. 
22 THE COURT: In 2003? 22 Q. And she was treated like a routine patient in 
23 MR. COMSTOCK: The cause of death opinion 23 your clinic with minor chronic pain problems; right? 
24 which he holds is one he holds presently, Your Honor. 24 A. The patient was treated as all of our 
25 This is a July of 2006 FDA Black Box Warning. 25 patients are, with thorough history1 physical exam, 
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1 review of the patient, and appropriate medical care 
2 provided. 
3 Q, And because she was a routine patient with, 
4 as you say, minor chronic pain issues, she was never 
5 seen by yourself; ,ight? 
6 A. That is not the reason she was not seen by 
7 myself. 
8 Q. Dr. Dille, can you and l agree that, when you 
9 talked with Mr. Byrne on Monday, that he did not tell 
10 you what the dosage was that he had placed into 
11 treatment with Mrs. Schmechel? 
12 A. As stated earlier, 1 had confidence in 
13 Mr. Byrne's ability to select the appropriate dosage; 
14 and he did not discuss the exact dosage with me on 
15 Monday, 
16 Q. So the answer to my question is, yes, he did 
17 not tell you the dosage; correct? 
18 A. He did not tell me the dosage. 
19 Q. He did not tell you what instructions he had 
20 given Mrs. Schmechel; correct'/ 
21 A. This, once again, is implied. We do not go 
22 over every single thing with a patient. I'd just as 
23 well seen the patient if I was going to go over all 
24 these things. I'd been working with Mr. Byrne for a 
25 long time, and J understand his practice and how he 
Page 
1 provides instructions to the patient. So, no, these 
66 
67 
2 instructions were not reviewed with Mr. Byrne and mysel 
3 on Monday. 
4 Q. So the answer to my question is, yes? 
5 A. Rephrase the question again, so l know if 
6 it's a yes or a no, 
7 Q. He did not tell you the instructions that he 
8 gave --
9 A. He did not tell me the instructions. 
10 Q. He did not tell you of her history oflumbar 
11 urachnoiditis7 
12 A, He told me that she was a patient with 
13 chronic pain. 
14 Q. I-le did not tell you that she had lumbar 
15 arachnoiditis; true? 
16 A. He did not. 
17 Q. He did not tell you she had a history of left 
18 knee pain; true? 
19 A. No. 
20 Q. He did not tell you she had a history of 
21 right knee pain; true? 
22 A. Not on Monday. 
23 Q, He did not tell you whether the -- he did not 
24 tell you whether the apnea was rnild, moderate, or 
2.5 severe; true? 
























































A. He infonned me that the patient was using i ~ 
their CPAP appropriately, and that was the appropriate ~ 
information that I needed to approve the progression of 
the patient's plan, j 
Q, He did not tell you whether it was mild, 
moderate, or severe; true? 
~ A. No. 
~ Q, He did not tell you about limb movement 
f disorder? i 
A. No, ' 
Q. He did not tell you about her history of 
;) 
hypertension; hue? '· ,, 
A. No. 1' 
Q. He did not tell you that she had a nasal 
.;-
obstruction for which surgery had been recommended; 
hue'/ 
A. He informed me that she had obstructive sleep 
apnea, which would go along with this; however, I was 
not informed that the patient had nasal obstruction. 
Q. You were not told that he had increased her 
medication on Sunday; true? ii 
A. No. ;-
Q. And you were not told that he was planning on ,j 
' or had increased the medication on Monday; true? " 'l :; 
A. We!l, I think you 're really misstating this t 
" ;:, 
Page 69 r 




increased. And given that, no, I was not told that the ;; " 
patient had been informed to progress to the starting 
conversion dose. 
Q. And you didn't know these things that I went j 
through at any point in time before Mrs. Schmechel died'.;' 
A. As stated earlier, l may have received the 
i• 
dictation prior to her death; however, I am unsure or 
unclear or uncertain that that was the time course. \-
Q. And after you learned that Mrs. Schmechel had ~ 
passed away, you and Mr. B yme got together, and you i 
told him at that time that you thought everything he had i 
done was just fine; correct? 
A. On review of the patient's chart, which } 
included both his written chart as well as his written :l 
chart and the notes that he had made in the chart, I I " 
made the assessment that this patient had been told -- ~ 
,1 
handled completely appropriately. ' ; 
Q. Doctor1 have you reviewed an article1 which 1 ; 
was written in 2002, entitled, Methadone Reincarnated, ~ 
;: 
Novel Clinical Applications with Related Concerns, •1 
written by Scott Fishman, M.D., Chief Division of Pain '· 
Medicine, Associate Professor of Anesthesiology, ' 
Department of Anesthesiology and Pain Medicine at the ·, ,; 
University of California Davis? it 
18 (Pages 66 to 69) 
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2 Q, So you1re not aware of Dr. Fisher1s concerns 
3 regarding the dangers when you're converting from a 
4 known opioid to Methadone'/ 
5 MR. HlPPLER: Objection to the testimony by 
6 Mr. Comstock. 





1 Answer, obviously, you'd have to handle that 
2 on a patient-by-patient basis. However, l -- l would 
3 probably want the patient to come in, so that I could ·.·.,.',· ..
4 evaluate them more closely before r made any 
5 determination on what was going on with that particular 
6 issue. i 
7 
8 
THE COURT: f can't hear you. 7 And that's where we stopped, and let's pick 
MR. HIPPLER: Object to the statement, or 8 up again, on page 51, the next question on line 2. 
9 question. 9 Question, can Schedule U narcotics like 
THE COURT: Sustained. 10 Methadone lead to swelling in the lower extremities and j 10 
11 MR. COMSTOCK: Thank you, Your Honor. That', 11 pain as a result of the swelling in the lower l 
12 all the questions I have. 12 extremities? ~ 
13 THE COURT: Redirect, Mr. Hippler. 13 Answer, it's -- it -- it would unu -- it 
14 MR. HIPPLER: Thank you, Your Honor. 14 would be a unusual side effect. 
15 
16 
17 REDIRECT EXAMINATION 
18 BY MR. HIPPLER: 
15 
16 
Question, is it a recognized side effect? 
Answer, it -- not really. 
17 Question, it's so far out there that it 
18 wouldn't click necessary as being --
19 Q, I want lo, since you have your deposition 19 Answer, no. 
2 o there, Mr. Comstock didn't read some pa1ts before and 2 0 Question, evidence of an adverse reaction? 
21 after your answer that he just read, and l want to do 21 Did l read that correctly? 
22 that with you. Okay? 22 A. Yes, you did. 
23 A. Yes. 23 Q. Now, Mr. Comstock talked to you about the -
24 Q. And while we do that, maybe I'll wait for a 24, what we talked about as being the initiation into the 
25 second so we're not distracted while Ms. Duke changes 25 conversion starting dose; correct? \i 1-----==-------------------..:::..--+---------'C:.....-:__ __________ -!,~ 
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1 out the equipment. 
2 THE COURT: lf you would wait a moment, that 
3 will be helpful. 
4 
5 BY MR. HlPPLER: 
6 Q. Doctor, while that's wanning up, if you 
7 would, tum to page 50 of your deposition, please. Are 
B you there? 
A. Yes. 9 
10 Q. Okay. I'm going to begin on line 13. This 
11 is right after you answered a question about potential 
12 adverse reactions to Methadone or other opioids. Okay? · 
A. Yes. 13 
14 Q. All right. 
15 Question, would you include wilhin the list, 
16 either as an allergic reaction or an adverse reaction, 
1 7 swelling of the extremities, the lower extremities? 
18 
19 
Answer, that would not be a common reaction. 
And then I'll read again what Mr. Comstock, 
2 0 the part that he read as well. 
21 Question, if it were repo1ted to you that a 
22 patient who is in this process of converting to 
2 3 Methadone was evidencing and swelling in the lower 
24 extremities a.nd pa.in in the lower extremities, to what 
2 5 would you attribute that? 
Virginia M. Bailey, RPR, CSR No. 262 
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1 A. Yes. ! 
2 Q. Okay. And Mr. Comstock said that on Monday l 
l 3 Mr. Byrne had instructed her that she could -- to take 
4 15 milligrams, two times a day, for a total of30 
5 milligrams. And l think you corrected that that was 
6 actually l Oto 15, for a total of20 to 30; is that 
7 right? 
8 A. That was my understanding. 
9 Q. Okay. And then we talked about the concept 
10 of doing well. And as l understand, that !hat was, 
11 well, related to adverse -- my writing's terrible --
12 effects. Is that right? 
13 A. Yes. 
14 Q. And do you recall that your testimony was she 
15 still had pain? 
16 A. Yes. 
1 7 Q. Okay. And !hat was true with respect to the 
18 Sunday note as well; correct? 
A. Yes. 19 
20 Q. Now, l want to, if-- Ms. Duke, ifwe could, ,. 
21 pull up Exhibit 40, the first page of that, Mr. Comstock .; 
22 read you half of the first paragraph of that and didn't 
2 3 want to read you the rest, and I'm going to read you the 
2 4 rest. Okay? f 
2 5 I think we left off, as specified by board 
19 (Pages 70 to 73) 
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1 rule, talking about maintaining this delegation of 
2 services agreement, and Pm going to read the rest of 
3 that, and you tell me if I have read that correctly. 
4 And this is in your delegation of services agreement; 
5 correct? 
6 A. Yes. 
7 Q. The Board of Medicine may review the written 
8 delegation of service agreement, job descriptions, 
9 policy statements, or other documents that define the 
10 responsibilities of a physician assistant in the 
11 practice setting and may require such changes as needed 
12 to achieve compliance with these rules and to safeguard 
13 the public. Did l read that correctly'? 
14 A. Yes. 
15 Q. Was the job description part of also what 
16 defined your relationship with Mr. Byrne? 
17 A. Yes. 
18 Q. Let's pull the job description, which is 
19 Exhibit 233, the second page of that exhibit. And ifwe 
20 could go under our initial evaluation. And ifwe could, 
21 when we talk about, it says when we get down in here, it 
22 says: 
23 The physician assistant employed by Southern 
24 Idaho Pain Institute will be utilized in the initial 




























on Friday or on Monday or on Tuesday or on Wednesda, 
and showed you everything that we had if we had it back 
or even if we didn't have it back, explained it to you 
in detail, would you have approved what he had done, or 
would you have made changes? 
A. l would have approved what he had done. I 
felt that his care of this patient was totally 
appropriate and safe. 
Q. Would you have required him to make any 
changes in what he had done? 
A. No. 
Q. Now, you were asked a question, and you were 
read a question from your deposition about titration, 
and you said you wanted -- you believed that with 
Methadone there should be a slow tin·ation? Do you 
recall that'/ 
A. Yes, l do. 
Q. Okay. I want to talk about this concept for 
a minute so that we1re crystal clear on what we're 
talking about. 
What was Mrs. Schmechel's -- we talked about 
this math, how you come up with an initial starting 
conversion dose. Do you remember that? 
A. Yes. 
Q. Okay. What was Mrs. Schmechel's initial 
Page 77 
1 patients stem from a physician referral base and also 1 starting conversion dose? 
2 patient self-referrals. They will require a full 2 A. 30 milligrams per day. 
3 history and physical on initial visit and will be 3 Q. Divided in 15 milligrams twice a day? 
4 documented with appropriate findings and 4 A. Or 15 milligrams q 12 hours, or twice a day. 
5 recommendations. 5 Q. I'm going to write here, 30 milligrams. I'm 
Have I read that correctly so far? 6 going to put a line across here representing the level 6 




Q. Did Mr. Byrne do that? B patient? 
A. Yes, he did. 9 A. Okay. 
Q. Does it also say: This will include the 10 Q. Okay. Now, in terms of titration, what you 
11 ordering of appropriate tests and prescribing of 11 were talking about in your deposition, were you talking 
12 medications? Does it say that? 12 about increases getting up to the 30 milligrams total a 
13 A. Yes. 13 day? Or were you talking about increases in doses above 
14 Q. Did Mr. Byrne appropriately prescribe 14 what you would consider to he the initial, safe starting 
15 medications in this case? 15 conversion dose? 
16 A. Yes, he did. 16 A. What was that .in reference Lo? 
17 Q. N·ow, le1's get out oflawyers talking about 17 Q. When you were asked in your deposition, what 
18 what words mean in documents and let's get to patient 18 were you talking about when you said, we do slow 
19 care for a second. 19 titrations in increases in dosing? Were you referring 
20 Regardless of what these documents say and 2 o (o the initiation into the conversion dose, or were you 
.21 
22 
regardless of what meaning we put on them, was it your 21 talking about dose increases above the conservative 
understanding with Mr. Byrne that he could do what he 2 2 initiation starting dose of 30 milligrams? 
23 did with Mrs. Schmechel in this case? 23 A. Above the starting conversion dose. 
24 A. Yes. 24 r think there's some confusion here about the 
25.. Q. Okay. And had Mr. Byrne come to you, either 25 word "titration" that -- one definition would be just an 
............ ~,,·-'"' -, .. ,..;:,:,;.,,~~ . .....,,..,,;;,=,:-;~_ . ,.• 7 · -~··•""•"·"'" -···•·•-~~ ,~"'"-"'"''''~~0·•~-~Q-, - ,0, -~'"'-""''""·"'·· .. •-,,t.,c, • :' ,. -·c"'--· ·· .,~. '~ ,. ,-"" ~- -"""""'""-'-~ ,,.,,_,..,,, 
20 Pages 74 to 77 
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STA TE OF IDAHO ) 
) ss. 
increase. And the other definition would be what is 1 
expected above this conversion dose. And we had no pla 2 
to increase this starting conversion dose above 15 
3 County of Twin Falls ) milligrams every 12 hours, and in that sense it was not 
really a -- a titration. It was just an increase of 4 I, VJRGINIA M. BAILEY, one of the duly appointed, 
6 medication up to the starting conversion dose, 
5 qualified and acting official court reporters of the 
6 Fifth Judicial District, of the State of!daho, DO 
7 Q. Okay. And in reality, though, the last 7 HEREBY CERTIFY: 
8 instructions Mrs. Bum gave to Mrs. Schrnechel1 that we a That I reported ln stenotypy the evidence 
9 know of, was actually to take 30, if she needed it, 15 9 and proceedings adduced in the above and foregoing 
10 twice a day, or 10 to 15 twice a day, so 20 to 30; 10 cause. that I thereafter transcribed said stenotype 
11 correct? Just so that we1re clear. 11 notes into longhand typewriting, and that the 
12 A, That is correct. 12 within and foregoing constitutes and is a full, 
13 Q. Just so that I am clear
1 
do you feel that the 13 true and correct copy of the transcript of said 
14 care that you provided, despite the questions ~4
5 
evidence and proceedings, said transcript consisting 
.1. of pages one through seventy-eight, inclusive. 
15 Mr. Comstock asked, the supervision and your involvem, nt 6 rN WITNESS WHEREOF, r have hereunto set my hand 
16 in this case with Mrs. Schmechel, complied with the 1 7 this ___ day of Octobe,·, 2007. 
i 7 standard ofcare'/ 18 
18 A. Yes. I do believe that my care complied with l9 
the standard of care. 2 o l9 
20 
21 
Q. Including your supervision? 
A. Yes. 
VJRGINIA M. BAILEY, RPR, CSR No. 262 
21 Official Court Reporter 
22 Q. Do you believe that the care provided by 22 
23 Mr. Byrne met the standard of care, despite the 23 
24 questions Mr. Comstock asked? 24 
25 A, Yes. The care provided by Mr. Byrne was very 25 
I------·-·· 
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1 good and complied wirh rhe standard of care. 
2 MR. HIPPLER: Thank you. 
3 THE COURT: Thank you, Doctor. You may step 
4 down. Please, return any documents to the clerk. 
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3 425 SHOSHONE STREET NORTH, 




8 DlR£CT EXAMINATION CONTINUED 
9 BY MR. FOSTER: 
1 o Q. Good morning, Dr. Lipman. 
11 A. Good morning. 
12 Q, When we left off yesterday, !think we were 
13 talking about cause of death. And what I would like to 
14 ask you b to explain, pharmacokinetically, why you 
15 think Methadone toxicity is the cause of Rosalie 
16 Schmechel's death? 
1 7 A. We!I, phannacokinetics, as I defined 
18 yesterday, is the science by which we can determine rate 
19 constants and thereby calculate the time and 
2 o concentration of a drug in various parts of the body. 
21 As J also described yesterday, it takes a 
2 2 week of regularly scheduled dosing - pardon me -- a 
23 week of regularly scheduled dosing with an opioid to 
24 develop tolerance to the respiratory depression. 
2 s Now, clearly, Mrs- Schmechel had been taking 
Virginia·M. Bailey, RPR, CSR No. 262 
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1 other opioids prior to her being changed to Methadone, 
2 and that would provide some tolerance; but as I also 
3 expressed yesterday in a couple of slides and described 
4 further, there is incomplete cross-tolerance, meaning 
s thal, having taken weeks, months, or even years of other 
6 opioids, and in this case they were Oxycodone, which is 
7 an OxyContin, and Hydrocodone, taking those other 
8 medicines would not provide complete protection against 
9 the respiratory effects of a new opioid, in this case 
1 o Methadone. 
11 Now, the week period is not just my judgment. 
12 Thafs what the Federal Food and Drug Administration has I 
13 in labeling as a requirement for the time to develop 
14 tolerance,to the breathing effects of these strong 
15 medicines. Toe fact that -
16 MS. DUKE: Your Honor, I'll object to 
1 7 narrative. 
18 THE COURT: Counsel, if you would continue 
19 with question and answer. 
2 o BY MR. FOSTER: 
21 Q. Why do you feel so strongly that Methadone 
22 was the cause of Rosie's death? 
23 A. The fact that she died six days after 
2 4 starting Methadone was within that time window in which l 
2 s we would normally expect someone to develop respi,:atory \ 
Page 
l tolerance; therefore, she did not have full tolerance to 
2 the respiratory effects. 
3 But more importantly, the fact that she was 
4 reporting getting analgesic effect one and two days 
5 after beginning the medication clearly indicates that 
6 the serum level was present within that therapeutic 
' 7 window that I i!Justraled for you yesterday. And the I 
8 fact that the dose was increased in the presence of her t 
9 being within a therapeutic window - remember, that was j 
1 o a narrow therapeutic window -- the fact that the dose 
11 was subsequently increased presents a real risk of 
12 getting above the therapeutic window fnto the toxic 
13 range. 
14 So the time relationships based on the 
15 well,established and well-published pharrnacokinetics, 
16 strongly suggest that this was the most probable cause 
17 of death. 
18 Q. Okay. lfthe witness could be handed 
19 Exhibits 4 and 6, that are in the juror notebooks, I 
2 o want to ask you a couple of questions about those notes. 
21 
22 
A. Thank you. 
Q. And Doctor, first of all, with rega,d to 
23 Exhibit 4, it's dated 9/29/03, which is a Monday, but it 





25 what I want to ask you about is, based upon the increase 1. 
2 (Pages 65 to 68) 
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1 in the Methadone on that date, on that Sunday, do you 
2 have an opinion regarding whether or not increasing the 
3 Methadone at that point was a violation of the standard 
4 of care for Mr. Byrne? 
s A. Yes, l believe it was. And it was downright 
6 dangerous~ because assumlllg that the note written by 
7 Mr. Byrne which says, quote, she was doing well, now 
e this is on Saturday, presumably, when - I'm sorry -- on 
9 Sunday, little more than a day after initiating the 
1 o Methadone, the note was dated Monday, but l 1mderstand 
11 1hat's because it was dictated or transcribed on Monday. 
12 Assuming that she was doing well, meaning, and assuming 
13 that that means that she was getting some pain relief, 
14 1his tells us that w~re getting into that therapeutic 
15 window; and as I illus1rated clearly yesterday, l hope 
16 clearly, the level, the netlevel will keep going up 
1 7 because of the Jong half-life. TI1erefore, it would be 
18 dangerous to increase the dose at the time the patient 
19 is doing well. 
2 o Some people might even say, getting inJo the 
21 therapeutic window, therapeutic window, that quickly 
2 2 means you better be careful that you're not getting into 
2 3 the toxic dose range. But l would read this as an 
2 4 indication that you hold that dose and monitor carefully 
2 5 to make. sure that she wasn't getting into the toxic 
Page 70 
1 dosage range. 
2 Q. Now, look at Exhibit 6, which is the note of 
3 the conversation where Rosie called Mr. Byrne on Monday, 
4 and the - and that's in the juror notebooks - the 
5 second sentence that says, she's taking IO milligrams 
6 a.m., 15 ffiHiigrams p.m~ and then advised to titrate 
7 the dose on a variable dose between JO and I 5 milligrams 
B a.m., to lO to t 5 milligrams p.m 
~ D.o you believe that his advice, Mr. Byrne's 
2 o advice, to Rosie on that day with regard to the increase 
11 in dosage ·violated the standard of care? 
12 A. The answer is yes, for the same reason that I 
13 answere'd the previous question in the affmnative. Once 
14 again, we're not at steady state. Steady state, you 
15 recall, talies five to ten days with Methadone. 
16 Ifwe assume five days, which would betbe 
17 shortereTid of that window, we're still not at 
18 five d.iys, and the dose has been increased not once 
19 here, according to these notes, but twice. So again 
2 o we're -we have a patient who is getting the desired 
21 therapeutic response, clearly indicating that she is 
2 2 within the therapeutic window. We know scientifically, 
2 3 clearly, that the blood level is going to keep going up, 
2 4 because each dose is added to the remalning portion of 
2 5 prior doses; and therefore, we're pushing her into the 
Virginia.M. Bailey, RPR, CSR No. 262 
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1 upper end of the window and tragically into the toxic 
2 range. 
3 Q. Well, let's go for a second to the meeting 
4 between Mr. Byrne and Dr. Dille that they have testified 
5 took place on Monday, the 29th. Given what you have 
6 learned from your review of Dr. Dille's deposition 
7 regarding this conversation, do you have an opinion 
8 about whether or not at that point Dr. Dille had 
9 sufficient infonnation to okay Mr. Byrne's treatment 
1 o plan that be had started on Friday, the 26th? 
11 A. Well, my answer comes directly out of 
12 Dr. Dille's sworn testimony, not out of any guesses on 
13 my part And my recollection is that he stated 1hat he 
14 did not know what the dose was, that the initial dose 
15 that was described as a 30-milligram dose. Now, clearly 
16 it's impossible for anyone to know what the effect of 
1 7 1he medication is going 10 be witbout knowing what the 
18 dose was going to be. 




0 statement Dr. Dille said that he would not have started !.' 
19 
at that high a dose. Even more important, however, tban 
2 2 the initial dose is the fact that the dose was increased \ 
2 3 twice within that five-day period. 
2 4 Q. In your activities in, as a professor at the. 
25 University of Utab, in your teaching of physicians, 
Page 72 i 
1 fellows in the fellowship program, physicians 
2 assistants, would you ever instruct one of your students 
3 that it would be appropriate for a supervising physician 
4 to validate a treatment plan involving a switch from 
s OxyContin to Methadone without !mowing what the dosages 
6 and titration schedules were? 
7 A It's impossible to validate a m,atment plan 
8 with drugs unless one knows what the dose and the 
9 titration schedule is for those drugs. 
10 Jn this case, the supervising physician 
11 neither was jnformed of the dose nor of the titration 
12 scl1edule, according to the testimony that I have seen; 
13 and in fact, as 1 mentioned previously, his subsequent 
14 statement in sworn testimony was that he was unaware of 
15 that dose. So it's not- it's simply not possible to 
16 validate that. 
17 Q. I want to move to another area now. Do you 
18 believe that it would be below the standard of care for 
19 a physician to validate a treatment plan without knowing 
2 o the dosing and titration schedule that had been 
21 initiated by the physician's assistant? 
22 A. Well~ since it's impossible to do, it's 
23 obviouslybelowthestandard of care. 
24 Q. I want to move into the area of\''lrlether or 
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1 activities constituted reckless conduct; and in order to 
2 do that, j need to read you a definition, so fm going 
Page 75 ! 
' 1 apnea, obstructive sleep apnea, is a major respiratory 
2 risk factor- if we have these confounding factors, 
3 do that, and then I'll ask you some questions. 
4 lf, and understand that this is a 
5 hypothetical, iftbe definition of reckless conduct is 
6 that it means acts or omissions under circumstances 
7 where Mr, Byrne knew or should have known that those 
8 acts or omissions not only created an unreasonable risk 
9 of harm to Rosalie Schmechel but involved a high degree 
lo of probability that such harm would actually resultto 
11 her, do you have an opinion regarding whe1her or not 
1.2 Mr. Byn1e1s activities constituted reckless conduct? 
13 MR. HIPPLER: Objection. 
14 MS. DUKE: Join. 
15 TI-IE COURT: Noted and ovem,Jed. You may 
16 answer. 
l 7 TI-IE WITNESS: That's a very complex question, 
18 and I'll try to give it the clearest answer that I can. 
19 There is absolutely no question in my mind 
2 o that, under the Jaw in every jurisdiction, that all of 
21 us who handle medications under a professional license 
22 must know the potential benefits and potential risks of 
23 those medicines in order to use them safely. 
24 It's very clear to me that Mr. Byrne did not 
25 know or, if he did know, didnt pay attention, to the 
1 Jong half-life of Methadone and the risk of 
2 accumulation. 
l?age 74 
3 The second part of that definition, as I just 
4 heard you read it, was whether that would present an 
5 unreasonable risk. Clearly, titrating Me1hadone within 
6 five dayS Of initiating the dose when the patient is 
7 respondiilg to the dose 1hat's already being given, 
8 indicating again 1hat the patient is with.in the 
9 therapeuiic window, clearly that presents a very real 
10 risk. · 
3 then1heriskis even greater~ no matter what our 
4 genetic makeup. 
5 So it's not possible to say that anyone 
6 apriori, everybodyup front, will know which patient 
7 will suffer the adverse effecls; but it's absolutely 
8 scientifically valid to say that anyone who understands 
9 what the Jaw requires us to understand to use 1hese 
1 o medications will know that someone will suffer 1hese 
11 adverse effects; and tragically in this case, I believe 
12 it was Mrs. Schmechel. 
13 BY MR. FOSTER: 
14 Q. And those are - that's infonnation that 
15 Byrne should have known, Mr. Byrne should have known, 
16 when he was treating Mrs. Schmechel in Z003? 
17 A. That's information that any licensed 
18 prescriber must know by their sWJdard of practice when 
19 using·~ when prescribing a medication. A medication 
2 o that has a potential to take a life is a very important 
21 tool, and it's a very valuable tool, and it's a 
2 2 medication that absolutely should be available to use 
2 3 when we need it clinically; but it must be used within 
2 4 the safe bounds of what we know scientifically about the 
2 5 medication. 
Page 76 
1 Q. So under what you just said, not only do you 
2 believe Mr. Byrne violated the standard of care; but do 
3 you also believe that he was reckless in treating 
4 Rosalie Schmechel? 
5 
6 
MR. HIPPLER: Objection. · 
MS. DUKE: Same objection. 
THE COURT: Overruled. 7 
8 THE WITNESS: The term reckless means one 
9 thing to lawyers, and it means another thing to us who 
1 o are not lawyers. I just - I am only answering this in 
11 The fact is, tha1 every one ofus is 11 the context of the legal definition that you just gave 
12 different. We are-- we have genes that we got from our 12 me1 and I have to conclude that it was reckless in that 
l 
13 parents. In the divine plan of the way the human body 13 sense. I don't think it was intentional hann. l don~ 
14 is made,' we are genetic beings. Dr. Capecchi just got 14 think it was - there was any malice. I don't think l 
15 the Nobel Prize at the University of Utah last week for 15 there was anything that was done, as l said, 'i, 
16 bis work in genetics in this specific area. And the 16 intentionally. But l think it was tragic, and , 
1 7 genetic makeup of every one ofus as individuals means 1 7 avoidable. And had Mr. Byrne known what be needed to 
18 that every one of us has a different risk of suffering 18 know under the Jaw before using the medicine, or had 
19 bad outcomes from this accumulation. 19 Dr. Dllle been consulted and supervised Mr. Byrne, as 
20 The fact is, most ofus, fortunately, get 20 the ldaho Jaw requires, from some of the statements that 
21 away with it, in spite of 1he risk. The tragedy is that 21 Dr. Dille made in his sworn testimony, l believe there's 
22 some ofus don't, because of the way that we are made up 22 a high probability 1hat he would have said, let's think 
2 3 genetically. 23 about this dosing and this dosing regimen again before 
24 lf we have confounding risk factors, 24 initiating it. 
25 especially respiratory disorders- and of course, sleep 25 MR. HIPPLER: Objection, Your Honor. Move to 
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1 strike~ It's nonresponsive. 
2 THE COURT: Sustained. Ladies and. gentlemen, 
3 please, disregard the last portion of that testimony 
4 which did not respond to the question relative to what 
5 Dr. Dille'may or may not have done. 
6 BY MR. FOSTER: 
7 Q. Pay close attention to what I ask. You 
8 answered the question, but then you went off on a 
9 tangent. 
1 o So with regard to the statements you've made 
11 about reckless conduct, do you believe that that 
12 reckless conduct led directly to Rosalie Schmechel's 
13 death? 
14 MR. HIPPLER: Same objection, Your Honor. 
1 s MS. DUKE: Same objection. 
16 TilE COURT: Made previously and overruled, 
1 7 yes, understood, and similar ruling from the court. 
18 Overruled. 
i 9 TilE WJTNESS: l believe that that was by far 
2 o tl1e most probable cause of death. 
21 BY MR. FOSTER: 
2 2 Q. Okay. Now, when l was talking to you 
2 3 yesterday, when you were talking about what you have 
2 4 done in your career, you have given guest lectures and 
2 5 invited presentations literally hundreds of times in 
Page 78 
1 this country and internationally; correct? 
2 A. Yes. 
3 Q. And you've also, one thing we didn't talk 
4 about, you've written literally hundreds of peer 
s reviewed articles and editorials; and most, if not all, 
6 of your \'iritings and presentations have dealt with the 
7 areaoftlie pharmacokinetics and phaimacodynarnics of 
8 various pain medications, including those involved in 
9 this case; correct? 
1 o A. Not just pharmacokinetics and 
11 pharmaco'ctynamics but the clinical use of pain 
12 medications in the last 20 years, that's been primarily 
13 what I have written on. 
14 Q. Do you know, Dr. Bradford Hare? 
15 A. I know Dr. Hare very well, 
16 Q. Is he also at the University of Utah? 
17 A. He is. 
18 Q. You understand that he has some opinions in 
19 this case; correct? 
20 A. -I do. 
21 Q. po you agree with his opinions? 
2 2 MR. HIPPLER: Objection, Your Honor. The 
2 3 witness hasnt been offered yet. 1 think this is 
2 4 inappropriate questioning. 
25 THE COURT: J think it is appropriate for 
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1 rebuttal but nota1 this juncture. J will sustain the 






TilE WJTNESS: I have different conclusions. 
11-lE COURT: Objection sustained. 
TilE WJTNESS: l'm sorry. Thank you. 
MR. FOSTER: When he says, sustained, shut 
8 THE WJTNESS: I'm sony. l'm not a -1he 
9 law is beyond my understanding. 
10 THE COURT: That's fine. 
11 MR. FOSTER: Your Honor, at this point Jam 
12 concluded with my direct of Dr. Lipman. 1be only thing 
13 l want to do is to offer, to move to admit Plaintiffs, , 
14 two pages from Plaintiffs 33, and that's the two drafts ] 
15 that Dr. Lipman placed on the board, and 1 would move to ! 
16 admit them for illustrative purposes. 1 
MR. HJPPLER: Objection, Your Honor. l would , 
18 object to their admission into evidence. J have no l 
17 
:: 
19 problem with witnesses being shown them for illustrative ; 
2 o purposes or this witness having talked about them for 
21 illustrative purposes; but as to admission into evidence I 
22 itself, J have an objection. 1 
23 MS. DUKE: Join. I 
24 THE COURT: I'll take that under advisement, ; 
2 s determine at a future time whether they're admitted. Jf ! 
Page 80 l 
1 you would present -- are they up with the clerk at this 
2 time? 
3 MR. FOSTER: They are two pages ln 
4 Exhibit 33, and I can't tell you a page number; but l 
5 can give you my copies, and you can figure that out, or 
6 you can make me figure it out for you. 
7 THE CLERK: Are they the "Advantages and 
8 Disadvantages of Methadone"? 
9 MR. FOSTER: They're these two graph pages. 
1 o THE COURT: Well, we'll take that up at a 
11 break or some time when we have an opportunity to 
12 clarify for the record what two we're talking about. 
13 MS. DUKE: Just for clarity of the record, 
14 Your Honor, it's Plaintiff's Exhibit 33, pages l J and 
15 12,just so the clerk knows. 
16 THE COURT: Very well. We'll make a note of 
1 7 that, that these were offered, and the court is taking 
18 it under" advisement. 
19 Do you tender the witness for cross, then, 
20 sir? 
21 MR. FOSTER: Yes, Your Honor. 
22 THE COURT: Thank you. Who will be 
2 3 beginning? 
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1 MS. DUKE: I'm really bad at 
2 rock-paper-scissors. 
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3 TH£ COURT: When the equipment is in place, 
4 you may proceed1 Ma1am. 
5 MS. DUKE: Give our technology a moment to 
6 warm up Jiere. 
7 THE WJTNESS: l acknowledge that you knew 
a enough to turn it on. 
9 J-iR. FOSTER: ls that a slap at me? 
10 
11 
12 CROSS EXAMINATION 
13 BY MS. DUKE: 
14 Q. Just as a preliminary matter, Dr. Lipman, 
15 Plaintiff's Exhibit 33, do you have that in front of 
16 you? 
l 7 A. l don't. 
18 Q. If we could have that handed to the witness, 
19 Madame Clerk. 
2 o A. Tlul11k you. 
21 Q. As I understand Exhibit 33 to be pages l 
2 2 through 2 J, that's a slide presentation that you 
2 3 produced to us in this case; correct? 
2 4 A. That's a slide presentation that you 
25 specifically requested from me at my deposition when l 
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1 indicated ;hat we understand the pharmacokinetics of 
2 Methadone; and you asked ifl had such slides, I 
3 replied, yes, and you requested them, and l submitted 
4 these. 
5 Q. And Exhibit 33 would present a true and 
6 accurate copy of that slide presentation that you 
7 produced; correct? 
8 A. J haven't looked at each one, but I believe 
9 "that's the case, Looks1 looks reasonably accurate, yes. 
1 o Q. And this slide presentation that you use is 
l 1 something that you use to educate and treat your 
12 students .and various groups that you lecture to? 
13 A. I actually.developed that for a medical 
14 education program, l believe, in the state of Oregon 
15 where the medical society was concerned about Methadone 
16 and wanted their physicians to be educated. 1 use some 
1 7 of these in educalion of medical and pharmacy students. 
18 J've used - I've just recently shared this slide set 
19 with one of our anesthesiologists who used it for the 
2 o American Society of Anesthesiologists annual meeting in 
21 San Francis-co. 
2 2 Q. And so it's used to educate practitioners, 
2 3 pharmacists, those types of individuals with respect to 
24 the phannacokinetics and dynamics of Methadone? 
25 A. And physicians more than pharmacists, but 
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1 both. 
2 Q. Okay. Let me talk to you about a couple of 
3 general points. First of all, you certainly agree that 
4 all opioids have the risk of causing respiratory 
5 depression? 
6 A. Absolutely. 
7 Q. You also would agree that each patient can 
8 have varying degrees of risk with respect to whether or 
9 not he or she wiil experience respiratory depression on 
1 O an opioid? 
11 A. Correct. 
12 Q. And there's not some test that you can run to 
13 determine whether or not a patient is going to have X 
14 reaction orY reaction to an opioid that they're put on? 
15 A. No. There are some tests that can be done, 
16 both in the laboratory in the experimental mode and in 
1 7 the clinic. 
18 In the experimental mode, we actually can do 
19 genetic testing, looking at what are called snips. In 
2 O the clinic, however, those would not be cost effective 
21 today. So what we do is look at patfonts' overall 
2 2 respiratory capacity as a major indication. 
23 Q. Sure. And even in doing that, patients could 
i 4 still have an unexpected reaction to an opioid. Some of 
2 5 them could be allergic to it, for instance? 
Page 84 · 
1 A. Yes. People can have an unexpected reaction 
I 2 to any medication. 3 Q. With respect to Mrs. Sclunecbel, you agree 
4 that she had aracbnoiditis? ' ' 5 A. Yes. ! 6 Q. And that is a very painful disease? I 
7 A. Yes. ~ 
8 Q. And it's not a curable disease? l 
9 A. Correct. 
Q. And the goal with pain management therapy in ' 10 ,, 
11 treating arachnoiditis is comfort? J 
12 A. Correct. Comfort) more, even more as l 
13 function. 
I 14 Q. You want to let them be able to live their 
15 lives? • ; 
16 A. AB comfortably and as functionally as I 
17 possible. i 
18 Q. And the wey tl1at you have to treat that, when 
19 you're dealing with a condition such as arachnoiditis, 
20 is many times with opioid therapy? } 
21 A. I have no question that opioids were I 
' 22 indicated and were appropriate for Mrs. Schmechel. i 
23 Q. You certainly believe that Mr. Byrne was l 
24 trying to help Mrs. Schmechel? I 
25 A. Absolutely. \ 
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1 Q. And as you indicated under Mr. Foster's 
2 examination, you do not feel that he in any way was 
:J. ttying to harm her; correct? 
4 A. I agree. 
5 Q. That he was not engaging in some kind of 
G willful or wanton action to cause her death? Correct? 
7 A. Agree. 
B Q. Certainly, he was not intentionally trying lo 
9 hurt her? 
1 o A. Agreed. 
11 Q. You also don't believe tliat Mr. Byrne 
12 consciously disregarded infonnation that be had in 
1:J. treating Mrs. Schmechel; correct? 
14 A. l believe that Mr. Byrne was unaware of what 
15 he did not know. It was not a conscious disregard. 11 
16 was a failure to know what he would legally and 
1 7 professionally be required to know. 
18 Q. But as you just said, it was not a conscious 
19 disregard? 
2 o A. Agreed. 
21 Q. And you certainly don't believe that he 
22 consciously ignored infonnation that he had at his 
2 3 disposal; couect? 
2 4 A. The information was readily available to him. 
2 5 It's not possible for me to know what he consciously or 
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1 did not consciously elect to look into. Tl)is 
2 infonnation would have been readily available had he 
3 simply gotten onto the internet and done a simple PubMed 
4 search, which is an online access to the National 
s Library of Medicine, which everyone has atno cost, and 
· 6 every health professional !mows how to use easily. 
·7 He certainly, since he was practicing in a 
8 pain management practice, should have had easy access to 
9 anyone of1he leading text books in pain medicine, 
lo Melzack and Wall, Bonica, Tollison, Warfield being four 
11 of them. l've written the chapters on opioid, in two of 
12 those. l'm section editor on the new edition on Bonica. 
13 All of tlmse issues are clearly addressed in all of 
14 those books. 
15 Q. l understand that, Dr. Lipman, but if you 
16 could answer the question. The question is: You do not 
1 7 believe that he consciously ignored infonnation that he 
18 had; correct? 
19 A. J don't believe he consciously ignored it. 
2 o Q. Thank you. You see patients just twice a 
21 week; correct? 
22 A. Yes. 
23 Q. Obviously, seeing patients is not a full-time 
24 job that you have? 
2 s A. l am consulted on patients often daily, 
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1 including on weekends. 
2 Q. Consulted is very different than seeing the 
3 patient eye to eye and examining the patient, isn't it? 
4 A. Well, I think that's a very misleading 
5 question. When I'm consulted, I'm being called by a 
6 physician; and this is typically a board certified pain 
7 specialist who is seeking help on 1he safe and 
8 appropriate use of medications such as Me1hadone in 
9 difficult patients. I'm not asked to look at the simple 
1 o patients. l'm asked to look at the difficult, complex 
11 ones. 





A. Yes, I am. 
Q. You're called on the phone? 
A. No, I'm often -
17 
18 
Q. Dr. Lipman, if you can just let me finish. 
THE COURT: Just a moment, sir, if you'd let 
19 her finish her question. Thank you. 
20 THE WITNESS: Sorry. 
21 TIIB COURT: Thank you. 
22 BYMS. DUKE: 
23 Q. What lam saying is, with respect to being in 
24 a clinic, seeing and treating patients, twice a week; 
2 5 correct? · 
Page 
1 A. No, no. Not correct. l have a scheduled 
2 clinic twice a week. !, as I mentioned, a moment ago, 
3 am often called the other five days a week if there is a 
4 query on the part of 1he physician; and l am often asked 
5 to come in and see the patient. Commonly, the physician , 
6 will say, J would like you to visit with Dr. Lipman and i 
7 meet with him so that l can get his input before we make j 
8 the decision on how to treat you, So yes, l do see the l.· 
9 patients eye to eye. , 
10 Q. Sure. But twice a week is your scheduled 
11 clinic? 
12 A. No. At-· well scheduled clinic, yes. But! 
13 am also called in on nonscheduled times. 
14 Q. I'm not disputing that with you, sir. l 
15 understand that you really want to expla[n that to the 
16 jury. 
17 With respect to your treatment of patients, 
l B you do not examine the patients from the standpoint of 
l 9 checking to see how their flexion is in their legs. 
2 o That would be practicing medicine, and that would be 
21 illegal in the state ofUah, wouldn't it? 
2 2 A. Of course. That is typically done by a 
2 3 person licensed lo do that. Neither do l do the 
2 4 psychological evaluations. Those are done by 
2 5 psychologists. Neither do l do the physical therapy 
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1 exarninalion. Those are done by physical therapists. 
2 And then as a team we detennine what is the most 
3 appropriate treatment for that patient. 
4 Q. Those are things you're not qualified to do; 
5 correct? 
6 A. Those are things that I am not qualified to 
7 do. 
8 Q. You're not a medical doctor; right? 
9 A. Correct 
1 o Q. You did not go to medical school? 
11 A. No, b,rt I've taught in them for 30 years. 
12 Q. l understand that. Butyoudidn'tgoto 
13 medical school? 
14 A. Well, actually, I did. l took many ofmy 
15 graduate school courses at the University of Michigan 
16 Medical School. 
17 Q. Are you trying to represent to this jury that 
18 you obtained a medical degree? 
i 9 A. I am not doing any such thing, and rm sure 
2 o the jury understands what you're doing and what l'm 
21 doing. 
22 Q. You're not a physician assistant? 
23 A. No. 
24 Q. You didn't go to school to become a physician 
2 s assistant'/ 
Page 90 
1 A. No. 
2 Q. You're not a sleep medicine specialist? 
3 A. No, 
4 Q. You have no board certification in pain 
s management? 
6 A. No. 
7 Q. You have no board certification in sleep 
8 medicine? 
9 A. No. 
1 o Q. You1re a doctor of pharmacy; correct? 
11 A. Yes. 
12 Q. You agree that Mr. Byrne is not a doctor of 
13 pharmacy? 
14 A. Yes. 
15 Q. You agree that Dr. Dille is not a doctor of 
16 phannacy? 
17 A. Yes, to my knowledge. 
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1 
2 
' Q. You're not critical that Methadone was used? 
A. l'm not critical of the use of Methadone. 
3 I'm critical of the way it was used in this case. 
4 Q. You believe it was a reasonable decision for 
5 Mr. Byrne to switch Mrs. Schmechel from OxyContin to 1 
6 Methadone1 don't you? 
7 A. In a generic sense, it was a reasonable 
8 decision. 
9 Q. You recail l took your deposition in Salt 
1 o Lake City on July 5th of 20077 
11 A. Yes. 
12 Q. And in that, you testified under oath, like 
13 you're doing here today, that it was a reasonable ! 
14 decision for Mr. Byrne to switch Mrs. Sclunechel from 
15 OxyContin to Methadone, did you not? 
16 A. And that's what !just said again. 
17 Q. Methadone is a reasonable alternative to 
1.B OxyContin, isn1t it? 
19 
20 
A. Frequently, yes. 
Q. You're certainly not sayingihat it was a 
21 breach of the standard of care to start at 15 milligrams 
2 2 twice a day, are you? 
23 A. No. 
24 Q. You would have also been okay if Mr. Byrne 
2 5 had prescribed 10 milligrams of Methadone three times a 
:Page 92 
1 day as the starting dose? 
2 A. Would not have been my dose of choice, as l 
3 said at deposition; but I would not consider that below 
4 the standard of care. 
s Q. So he could have started her ihat Friday, at 
6 10 milligrams three times a day? Correct? 
7 A. Correct. 
8 Q. And you also testified in deposition that it 
9 was not a breiwh of the standard of care for him to 
10 change her medications on a Friday? 
I 
11 A. At the deposition I said that it was, in my , 
12 opinion) unwise to make a change, and it1s not something ! 
13 that l would have favored; but I didn~ believe that it 
14 fell below the standard of care. 
15 Q. And that's how you feel here today, too. You 
16 certainly haven't changed your testimony, have you? 
17 A. Not at all. 
18 Q. As J understand it, you use Methadone on a 1 s Q. You also agree it's okay to increase the dose 
19 regular b.asis? 19 in the fast couple of days, don't you? 
2 o A. Yes. 2 o A. The statement that l made in deposition was 
21 Q. You are not critical of Mr. Byrne selecting 21 that one increase is often made if the patient is not 
2 2 MetJ,adone for Mrs. Schmechel in this case; correct? 2 2 comfortable, if the patient is not getting pain relief, 
23 A. lam critical of Mr. Byrne selecting 23 a single increase might be made in the attempt to gain 
2 4 Methadone for Mrs. Schmechel under these circumstances 2 4 pain relief. 
25 in this case. 25 I also emphasized in our discussion in the 
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1 deposition that this all must be based on the 
2 risk-to-benefit ratio. We accept a certain amount of 
3 inherent risk if there is going to be a larger benefit. 
4 However, as we've clearly described today, 
5 Mrs, Schmechel Vl'llS getting benefit, from Mr. Byrne's own 
6 notes. 
7 Therefore, in that context, which is not the 
8 context in which the question was asked at deposition, 
9 an increase would not be appropriate. 
10 MS. DUKE: lfI could have the deposition of 
l1 Dr. Lipman published, please. 
12 THE COURT: You may. 
13 MS. DUKE: May J approach, Your Honor? 
14 nm COURT: Please. 
15 MR. COMSTOCK: Your Honor, may 1 have a quick 
16 sidebar for a moment? 
17 THE COURT: You may. 
18 
19 (Discussion held off the record.) 
20 
21 MR. COMSTOCK: Thank you, Your Honor. 
22 THE COURT: Ma'am, if you'd give !he 
23 deposition to the witness. Thank you. 
24 BY MS.DUKE: 
25 Q, Do you have your deposition in front of you? 
Page 94 
1 A. l do. 
2 Q. We took that the day after the 4th of July 
3 this year, didn~ we? 
4 A. Yes. 
5 Q. And you were sworn under oath in that 
6 depositio'n? 
7 A. Yes. 
8 Q. And in that deposition, you indicated that it 
9 would h;ive been okay for Mr. Byrne to have increased 
10 Mrs. Sduilechel's Methadone within 48 hours of his first 
11 dose of !lie Methadone to her, did you not? 
12 A. Jn the context that l previously answered, 
13 yes. 
14 Q. And in fact, in that, you also stated that 
15 that wasn't something !hat you were going to be 
16 obstinate about? Stubborn? 
17 A. r don't have the specific page, but I think 
18 that's a reasonable statement. 
19 Q. Because you agreed that Mr. Byrne was trying 
20 to deal with a real patient; correct? 
21 A. Yes. 
22 Q. Jn real pain; correct? 
23 A. Yes. 
24 Q. And that he was trying to help her? 
25 A. l've already agreed to that. 
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Q. You also agree that there are a number of 
things wifu respect to the phanmacokinetics of Methadone 
that you wouldn't expect a physician or a physician 
assistant to know such as yourself; correct? 
A. Certainly. 
Q. ln fact, you agreed in your deposition that 
even the fact that Mrs. Schmechel was Methadone naive 
was not something that you would have expected Mr. Byrne 
or Dr. Dille to have appreciated because that's beyond 
the level of sophistication that you would have expected 
they know about the drug? 
A. I don't believe I agree with that statement. 
lfyou could point me to the specific part offue 
deposition to which you're referring, perhaps l can 
clarify it. 
Q. Absolutely. Page J 62. 
A. And the line? 
Q. Lines J through 12. And !'II read them to 
you. 
Question, and she certainly had a right to be 
treated and to have someone try to get her out of pain? 
Answer, certainly. 
Question, she was not opioid naive? 
Answer, correct. 
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' 
opioid therapy for several years? 1 
Answer, but now I have to apply a little more l 
sophisticated pharmacology than I would expect Mr. Byrne , 
to necessarily be on top of. She was not opioid naive, I 
but she was Methadone naive. l 
Did l read that correctly? 
A. Yes, you did-
Q. Dr. Lipman, with respect to the records that 
you have reviewed in !his case, you agree, do you not, 
that there was nofuing in your mind that were contained 
- strike that. 
You agree that with respect to Dr. Vorse's 
records, there was nothing contained in those records 
that in your mind should have caused Mr. Byme not to 
l 
~ 
start Mrs. Schmechel on the dose he did; correct? I 
A. On the dose he did, no problem. ~ 
Q. You heard Dr. Vorne's testimony yesterday; I 
right? ~ 
A. Yes. l 
Q. And you heard her testify that Mrs. Schrnechel l 
' was a compliant patient with respect lo her CP AP j
therapy; do you reca!J that? ,, 
A. At the time that Dr. Vorse was seeing her, / 
yes. Seeing -yes. j 
Q. And you yourself are not aware of anything in , 
·="'....,_..,..,,...,...~ ............ ,,,,,.. ,..~. -~~"'"'"""" ·- '''""""""'""'""""""'""' .... ,.,.m,;J 
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1 Dr. Vorse's records that would have markedly influenced 
2 Mr. Byrne's decision regarding treatment? That would be 
3 speculation on your part, would it not? 
4 A. I'm sorry. I don~ understand the question, 
5 Q. Let me t,y to ask it this way, When I asked 
6 your in your deposition whether you felt there was 
Page 99 , 
1 has worked in this area, and he should be aware of the 
2 literature. 
3 Q. And you believe he's a leader in pain 
4 management with respect to physician assistants, don1t 
5 you? 
6 A. l've had no clinical interaction with him. 
7 I've only seen him at a couple of meetings. l 7 anything in Dr. Vorse's records 1hat would have markedly 
8 influenced Mr. Byrne's decision regarding treatment, you 
9 said, that would be speculation on my part. 
8 understand that he was president of the Colorado Academy ! 
9 of Physician Assistants, and l know that he is a PA who i 
1 O A. Yes. Since I wasn't party to those 
11 discussions. 
1 o focuses in pain management. ~ 
11 Q. And do you recall stating in your deposition l 
12 Q. You do not believe it was a breach of the 
13 standard !)f care for Mr. Byrne to increase 
14 Mrs. SchmecheJ!s Hydrocodone; correct? 
15 A. Correct, 
16 Q. You felt that that was an appropriate action 
1 7 that he took, to increase from 7 .5 milligrams to 10 
18 milligrams? 
19 A. t indicated that I'd have no problem with 
20 increasing thai 1 also indicated that there wouldbave 
21 been better ways to do it. But I did not feel his doing 
22 so was below the standard of care. 
23 Q. And with tlmt qualification that you 
2 4 provided, you certainly agree that there are many times 
25 that multiple options are available to a medical 
Page 98 
12 that you felt that he was a leader in physician 
13 assistant pain management? 
14 A. ] know tliat he has been described that way 
15 within his profession. 
16 
17 
Q. And you yourself described him that way? 
A. l agreed with the description that I have 
18 seen~ yes. 
19 Q. You agree that practitioners need to be 
2 O concerned about opioids in a sleep apnea patient; 
21 correct? 
22 A. We need to be concerned about opioids in ail 
2 3 patieiits, more so in patients with apnea 
2 4 Q. That includes OxyContin? 
25 A. Certainly. 
1 provider, all of which can be within the standard of 1 Q. That includes Methadone? 
2 care? 2 A. Certainly. 
Page 100 i 
I 
3 A. Certainly. 3 Q. And as 1 understood your statement yesterday, , 
4 Q. You might select one thing, where Mr. Byrne 4 you testified that if this had been you, you would have 
5 might select another; correct? 5 put her on either 90 milligrams or even 120 mjl]igrams ! 
6 
7 
A. Yes. 6 of OxyContin; correct? 
Q. You're aware that I've retained Chris 7 A. The question that came up was how much she'd 
B Kottenstette as a physician expert -- physician 8 been on previously. l would not have hesitated to 
9 assjstant expert in this case? 9 recommend a 50 percent dose jncrease or perhaps even a , 
A. Yes. 10 hundredpercentdoseincreasefor, withthesameopioid, , 10 
11 
12 
Q. He was one of your students; correct? 11 QxyContin, that she'd been on previously and to which 
A. Correct. 12 she had respiratory tolerance. ' 
13 Q. He learned from you what to do with respect 13 Q. And that would have been an increase to 90 or 
14 to Methadone? H 120 milligramsofQxyContin? 
15 
16 
A. Hopefully. 15 A. Correct. 
Q. He learned from you what to do with a patient 16 Q. Thatfriday? 
1 7 s11ch as Mrs. Schmechel and what type of treatment she 1 7 A. Correct. 
18 should receive; correct? 18 Q. J believe you also agreed that -- switching 
19 A. l don~ recall the year tliat Chris was a 19 gears on you. l apologize. l switch gears in my head, 
20 student in our PA program. I suspect it was long enough 20 and l don't let anybody know tliat. 
21 ago that a lot of the science that's applicable to this 21 With respect to cause of death, you believe 
2 2 case had. not yet been published, so l can't answer - 2 2 that - well, strike that. 
23 and J have to retract my earlier answer that he learned 23 With respect to cause of death, the Methadone 
24 from me how to do this. l don't think we !mew how to do 24 level in her blood in and ofitself does not lead you to 
2 5 it at the time that he was a student. However, Chris 25 the conclusion that she died from Methadone and 
10 (Pages 97 to 100) 
Virginia M. Bailey, RPR, CSR No. 262 
8507291 trb9e44915-b497 ~1571aad134b9 
1451 
07,/C;T. 
Schmechel v Dille & Byrne 
CV 2005-4345 
Page 101 
1 Hydrocodone; correct? 
2 A. As I have said repeatedly, it's not one 
3 factor. Jt's a series of factors that lead me to that 
4 conclusion. That alone does not lead anyone to the 
5 conclusi6n. 
6 Q. And you agree that her Methadone level, as 
7 you understand it, from a pharmacokinetic standpoint, 
8 was in the low toxic range; correct? 
9 A. Well, that's not a pharmacokinetic issue. 
10 That's a laboratory issue. It was in the low lethal, 
11 low potentially lethal range. 
12 Q. Sure, low toxic rdilge. 
13 A. Not toxic. Lethal. Toxic would be where we 
14 start to get side effects. Lethal is where people can 
15 actually die. 
. 16 Q . And what could be a lethal dose for one 
17 patient could be a perfedly functioning dose for 
18 another patient? 
19 A. Correct. 
20 Q. With respect to edema, as l understood in 
21 your deposition testimony, and l want to confirm this, 
22 that that's still the case today, that edema in the 
23 lower extremities is not a sign of a problem with 
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which are more severe, such as respiratory depression 
or, obviously, in a higher level death. 
They are a red flag. Side effects are a red 
flag that the patient is having an adverse reaction, 
which more often than not is due to the serum levels 
going up too quickly. 
Q. Could you tum to page 222 of your 
deposition, please. Do you have that in front of you, 
sfr? 
A. l do. 
Q. Starting on line 25 and going to page 223. 
And with ,µiy patient who is starting -- this is my 
question to you. 
A. Yes. 
Q. And with any patient who is starting a new 
opioid in the first few days, you might expect a little 
bit of nausea; correct? 
A. Correct. 
Q. And your answer was: Correct. 
The question, my next question was: And 
that's not necessarily a dangerous sign? 
Your answer was: No. In fact, we routinely 
give patients mild antiemetic to take for a few days 
when starting an opioid. 
I 
A. There have been some suggestions in the Did I read that correctly, sir? i L-------------~----=-------+-----------=---------sff ! Page 102 
1 literature associating the two. I don't find those 
2 suggestions convincing. And l do not accept that as a 
3 sign of Methadone toxicity per se. As l said yesterday, 
4 I think it's more apt to be a sign of renal problems. 
s Q. And also with respect to discoloration, 
6 that's not something, discoloration in the legs, that's 
7 not something that you would associate with taking 
8 Methadone, either; correct? 
9 A. No. That's very nonspecific. 
1 o Q. And nausea is also not a danger sign; 
11 correct? · 
12 A. Oh,-it is, absolutely. Nausea can be a sign 
13 of, any opioid - it's not a sign, it's a symptom -- but 
14 can be a·symptom of my opioid accumulating in the body_ 
15 It's not specific to Methadone. lt could betrne with 
16 Morphine. It can be true with Codeine. I'm sure many 
1 7 people in lhis room have taken Codeine for one reason or 
18 another and become nauseated. Very common side effect. 
19 Q. Very common side effect ofopioids? 
2 o A. Of all opioids. 
21 Q. But you're not saying that it's a danger 
22 sign? 
23 A. Side effects are a result of a blood level of 
24 a drug. Tyµically relatively nondangerous side effects 
25 such as nausea occur at a lower level than toxicities 
Virginia M. Bailey, RPR, CSR No. 262 
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! 
2 MS. DUKE: Your Honor, I have no further 
3 questions. 
4 TIIB COURT: Thank you. Mr. Hippler. 
s 
6 
7 CROSS EXAMINA T!ON 
8 BY MR. HIPPLER: 
9 Q. Dr. Lipman, you would agree, would you not, 
1 o that there was no information generally available to 
11 pain management physicians and practitioners in 2003 
12 that indicated that Methadone was a special concern or 
13 problem in patients with obstructive sleep apnea? 
14 A. That's a very complex question. Opioids by ! 
15 definition have special concern in patients with sleep . 
16 apnea. When I was asked that in deposition, I was asked ! 
1 7 whether Methadone was different from other opioids, and , 
18 l agreed, no, it carried the same risks. I 
19 Any opioid which ls titrated up too rapidly j 
2 o would present an unreasonable risk to any patient and a ~ 
21 greater risk to patients with sleep apnea. ! 
22 Q. Would you tum to page J 63 in your 1 
2 3 deposition, please. Beginning at line 2, I'm going to 1 
24 read the question and the answer, and I want you to - I 
2 5 l'll ask you at the end whether I have read it i 
·'"-·""""'"""""'""'""" .... ~""''~~"'"'""""""""'-"''•·"""......,, ,....,..,, . ' ....... ,.,-,,,., """""'""'"'""-~ 
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2 Question, okay. Would you agree !hat in 2003 
3 there was no information generally available to pain 
4 management providers !hat there was any special concern 
5 or problem with Methadone in palicnts who had 
6 obstructive sleep apnea versus any other opioids? 
7 Answer, correct. l qualify that by saying 
8 that all opioids have !he concern. Methadone is not a 
9 different drug. 
10 Question, right Okay. So OxyContin would 





Did I read that right? 
A. Yes. 
15 Q. Thank you. Now, in your deposition we spent 
16 a fair amount of time talking about some of the ways in 
1 7 which you come up with conversion from one opioid to 
18 another, end we were talking also about from OxyContin 
19 to Methadone. Do you recall that? 
20 A. Yes. 
21 Q. And l believe you indicated that in 2003, one 
2 2 of the accepted school of thoughts was to look at an 
2 3 equalanalgesic dose table, many of which there were, 
24 come up with a equal analgesic dose between the two 
2 5 medications; and then I think you indicated, because of 
Page 106 
1 the incoinplete cross-t0Jerance1 reduce as your starting 
2 dose that equalanalgesic dose by 20 percent? 
3 A. I believe J said 20 to 25 percent, yes. 
4 Q. I won't, unless J need to. Jn your 
5 deposition l believe you said 20 percent, but l can go 
6 to that page if you want me to. 
7 A. rm not going to argue over five percent. 
Q. Okay. 8 
9 A. These are tremendously variable things among 
1 O patients. 
11 Q. Absolutely. Thank you. Saved me some time 
12 there. 
13 Now, I take it you would agree wifu me that 
14 your invOlvement in this case is a very serious matter, 
15 you take·this very seriously? 
16 A. l certainly do. 
17 Q. And you believe it's approprlate to be fair 
18 to not only the Schmechels but to my client aud 
19 Ms. Duke's client for you not only today but at. the time 
2 o of your deposition to have thoroughly examined the 
21 importan.tfacts of this case? 
22 A. Yes. 
23 Q. And do you recall testifying at your 
24 deposition that you were under the impression that 
25 Mr. Byrne had authorized Mrs. Schmechel to increase her 
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l dose of Methadone from two times a day up to as much as , 
2 four times a day; and then we corrected you on fuat? 
3 A. I had an incorrect memory of that. J was 
4 thinking in terms of the total amount increase, and it 
5 was a dose increase, not the shortening of the interval. 
6 And I was corrected on that, and J certainly agreed to 
7 the correction. 
8 Q. Okay. So you made a mistake, and we 




Q. Okay. And J believe at the time of your 
12 deposition --you testified today that back in 2003 it 
13 was, the standard was to wait five days generally to 
14 increase the Methadone dose from your reasonable 
15 conversion starting dose; correct? 
16 A. CorrecL 
17 Q. And actually, in your deposition you bad 
18 indicated that in 2003, it was fairly common to increase 
l 9 the dose every three to four days; correct? 
20 A. Yes. lt wasn't supported by the evidence, 





Q. And wasn't below the standard of care? 
A. I don't know the answer to that question. 
Q. Fair enough. 
A. Standard of care is still something I'm 
Page 10B 
1 trying to understand. lt's a legal term. 
2 Q. But it was commonly done by providers? 
/1.. No. l said it was not uncommonly done. 3 
4 Q. Okay. I won't be obstinate with you on that 
5 one. 
6 A. Thank you. 
7 Q. Apologize for the period of silence. I'm 
8 just trying to not repeat what Ms. Duke did; so I'm 
9 trying to go through all the work that I did that I 
1 o don't have to do now. 
ll Every page I flip is one less question I ask, 
12 so bear with me. 
13 A. l'm enjoying it. 
14 Q. That's the problem, Ms. Duke is so thorough, 
15 that I don't have much left. 
16 And at the time of your deposition, do you 
1 7 recall testifying that there was nothing apparent about 
18 this patient that would have made Methadone 
19 contraindicated; it was a very reasonable drug for this 
20 patient? 
21 A. Correct. r have no argument with !he use of 
2 2 Methadone. I have a concern Vflth the way it was used. 
23 Q. I understand that. Now, l want to -- you 
24 talked in your direct examination, and 1 want to make 
25 sure J use the word correctly here. lfl can read by my 
12 (Pages 105 to 108) 
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1 writing or find it, either one of those might be a 
2 challenge. 
3 I believe when yon were talking about the 
4 slide that had the curves going over time -
s A. Yes. 
6 Q. -- with each dose, you talked about that 
7 being a matl1ematical calculation. Do you remember that? 
8 A. Yes. 
9 Q. Okay. And l just wantto understand 
1 o something from a mathematical standpoint. Okay? 
11 And that is, ifwe take, mathematically, in 
12 tenns of risk of respiratory depression, ifwe take a 
13 patient and start them at 30 milligrams a day total 
14 Methadone dose, and we keep them on that dose for 
15 six days, the risk of respiratory depression on your 
16 curve that yon showed us, would be greater than if we 
1 7 took a patient and started them at 5 milligrams -- or 
1 s pardon me •• JO milligrams a day for a day, 20 
19 milligrams a day for a day, and 30 milligrams a day for 
2 o four days. Mathematically that would be, make less risk 
21 of respiratory depression? 
22 A. That's not a correct statement, the reason 
2 3 being that it is not the issue of the total number of 
z 4 milligrams, and that's what you keep forusing on. The 
2 s issue clinically is that, whatever dose we start at, it 
Page 110 
1 will have an effect that will keep increasing until the 
2 drug is at steady state level. lf we pick the correct 
3 dose initially, then at steady state we'll be getting 
4 the desired effect without the bad effects. If we pick 
5 too low 'a dose initially, at steady state we will get 
·5 not enough oftbe desired effect lfwe pick too much 
7 of the, or too high a dose initially, we're going to get 
s side effects even before we reach steady state. The 
9 concern is that once we start a dose, we must watch -
1 o MR. HIPPLER: Your Honor, I asked him a 
11 yes-or-not question. 
12 THE COURT: I'll allow him to finish his 
U answer, Mr. Hippler. Go ahead, sir. 
14 TIIB WITNESS: lt wasn't a yes-or-no question. 
15 Thank you, Your Honor. 
16 The concern is that once we pick a dose, we 
1 7 must moni1or the patient until the patient is at steady 
18 state and not increase the dose until we've reached 
19 steady state, because if our dose is too high, then 
2 o we're increasing 1he risk of a bad outcome; and J firmly 
21 believe that's what happened in this case. 
2 2 BY MR. HJPPI.ER: 
2 3 Q. Mathematically speaking, if we were to draw 
2 4 the line starting at 30 milligrams a day and drawing the 
2 5 curves, and ifwe were to draw a line starting at less 
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1 than 30 milligrams for the first couple days and then at 
2 30 milligrams, that line would be below the one at 30, 
3 would it not? 
4 A. Yes. But you don't know --
5 Q. Thank you. 
6 A. -- where that intersects with the therapeutic 
7 window, which is why you don't change the dose. 
8 Q. And I'm just talking about the line itself 
9 and the math on the chart that you showed us. 
1 o A. The answer is correct but irrelevant to 
11 clinical medicine. 
12 Q. Thank you. Oh, I forgot. You charge what? 
13 $450 an hour to testify? 
14 A. Yes. 
1 s MR. HIPPLER: Thank you. 
16 THECOURT: Redirect,Mr.Foster. 
17 MR. FOSTER: Thank you, Your Honor. 
18 
1.9 
2 o REDIRECT EXAM!NA TION 
21 BY MR. FOSTER: 
22 Q. Dr. Lipman, why, in the face of the opinions 
23 that you have given yesterday and today, do you say it 
2 4 would be okay to start at IO milligrams three times a 
25 day? 
. Page 112 
1 THE COURT: Mr. Foster, the jury is 
2 apparently having trouble hearing you. Will you speak 
3 up? 
4 MR. FOSIBR: I'm sorry. He's always telling 
5 methat. 
6 MR. COMSTOCK: l am. 
7 MR. FOSTER: I'm sony. 
8 THE COURT: l'm sorry to interropt, but J 
9 think it's important that they hear you. 
10 MR. FOSIBR: That's okay. They ought to be 
11 able 10 hear me. 
12 BY MR. FOSTER: 
13 Q. Dr. Lipman, :from what you said on cross 
14 examination, explain why, in tlie face of your previous 
15 opinions, you had opined that it would be okay to start 
16 Mrs. Schmcchel on 10 milligrams three times a day? 
1 7 A. The dose at which we start is a 
1 B scientifically based guess, It's based on dose 










20 and as l said in my deposition; but because we're all . 
21 individuals and because we have different numbers ofthe ! 
2 2 receptors at which tliese different medicines bind, we • 
2 3 respond differently. We call this interpatient i 
24 variabifity. Therefore, we take a starting dose, and we j 
2 5 monitor the patient; and we do not change the dose until j 
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1 we know what the effect is of that starting dose. It 1 THE COURT: l believe it has been asked and 
2 maybe too low, as J mentioned, in which case we increase 2 answered, cotmsel. I'll sustain it under that. 403 as 
3 at steady state. It may be too high, in which case we 3 well. 
4 decrease as soon as side effects occur. If it's 4 BY MR. FOSTER: 
5 correct, we leave it alone and don't increase any 5 Q. With regard to Methadone and other opioids, 
6 further because that presents risk of getting toxic. 6 do you have an opinion regarding whether Methadone is 
7 fn Mrs. Schmechel's case, she said she was 7 different acting than the other opioids? 
8 doing better, according to Mr. Byrne's notes. That 8 MR. HIPPLER: Your Honor, same objection. 
9 means it's wrong, plain, dead v.s·ong, to increase the 9 That's what he did in his whole direct. 
1 O dose at that time. 1 D MS. DUKE: Join. 
11 Q. Is yourreal problem - is or is not your 11 TI-lE COURT: r believe it is beyond the scope 
12 real problem with Mr. Byrne's dosage of Methadone the 12 of cross and what was brought out in it 
13 manner in which he titrated the dose up? 13 MR. FOSTER: Your Honor, I'm sony. 
14 A. There is nothing wrong with Methadone. It's 14 They asked him about the risks of one opioid 
15 afine drug. We use it al! 1hetime, as we've already 15 versus another, and that's what I am going into. 
16 said; but we use it wisely, and we do not increase until 16 THE COURT: Well, l will allow it limitedly 
1 7 we're at steady state. 17 then. 
18 My problem, as J've said repeatedly, is not 
)'lith the use of Methadone. My problem is the way the 
Methadone was used, the dose was increased too quickly, 2 o 






2 2 getting into the therapeutic window, in a patient who 
MR. FOSTER: Be quick about it? 
THE COURT: Go ahead. ]'JI reverse myself. 
THE WITNESS: Qualitatively- I'm sorry . 
THE COURT: Go ahead. 
THE WITNESS: Thank you, sir. 
I 
2 3 already bad pre,existing risk factors for respiratory 
22 
23 Qualitatively, the risks are 1he same. You , 
24 toxicity. 
2 5 Q. With regard to the questions you were asked 
2 4 can get the same toxicity from Morphine or Oxycodone or 
2 5 Methadone. But they have to be used in a different time 
Page 114 :Page 116 
1 about what you know as a pharmacologist and whether or l sequence because of the different half-lives, the 
2 not Mr. Byrne should have known that as a physician 2 different pharmacokinetics. 
3 assistant, give me your. opinion regarding whether or 3 So do they have the same toxicities? Yes. 
. 
4 notittSepiemberof2003, any practitioner should 4 Dotheyhavethesamepotential benefits? Yes. Are 
s prescribe Methadone if they don't have enough 5 they used in exactly the same way? Absolutely not 
6 information to prescn'be it safely? 6 BY MR. FOSTER: 
7 A. At no time can any practitioner use any 7 Q. With regard to the math that Mr. Hippler was 
8 medication if the practitioner doesn't know enough to 8 talking about, explain why a strict mathematical 
9 use it safely. 9 calculation is inapplicable in a situation with regard 
10 The question was asked whether! would expect 10 to the dosing and titration of Methadone? 
1-1 Mr. Byrne orindeed Dr.Dille to necessarily know all of 11 A. The issue is not the dose, as I've said. The 
12 the pbarrnacokinetics of the drug, which those ofus who 12 dose will give us a certain level. In some people that 
13 dpresearch on it know; and the answer is, of course, 13 will be a good level. ln some people it will be too 
14 not. But they must know enough oftbe pharmacok.inetics l4 low. ln some people it will be too high. Whether the 
15 to I.lot use it dangerously. He doesn't have to be able 15 initial starting dose is ten rnilHgrams three times a 
16 to calculate the rate constants, the mathematical 16 day or 15 milligrams twice a day, we get the same total 
17 calculations, the calculus that's used for that. He bas 1 7 serum level. We're going to get better analgesia with 
18 to know Hmt you don~increase it until you're al: 18 three types a day, but we won't get any Jess risk. The 
19 steady state. It's a simple principle. 19 problem is that we must not adjust the dose until we 
2 o Q. Once again, do you believe that the titration 2 o know that we're within the safe effective range. 
21 dosages chosen by Mr. Byrne, the increases he made, were 21 And it's the same point that keeps coming up 
22 a violation of the standard of care? 22 again and again that Jam sure the jury now understands, 
MR. HIPPLER: Objection, Your Honor. Beyond 2 3 and that is, that we have to use the medication in a 1
1
: 
24 the scope. It's been covered. 24 time sequence consistent with the way that the human 
23 
25 MS. DUKE: And asked and answered. 2 5 body eliminru:es it. Otherwise, we have risk for 1 
14 (Pages 113 to 116) 
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1 
' 
1 disaster. 1 time. And what that tells us is the huge interpatient 
2 Q. Now, you were asked about Exhibit 33, 2 differences among different people. 
3 Plaintiffs Exhibit 33, in your cross examination. And 3 Also note that on day one it was 30 to 100 
4 l want to ask you about a specific slide that's part of 4 every three to seven hours. By the end of the study, 
5 that presentation, and we're soon going to figure out s and this was, I believe, a week long or l O days long -
6 that - sorry about this folks. I'm, as you know, never 6 l can't recall the exact duration -- at the conclusion 
7 prepared: 7 of this study, 10 to 40 milligrams every 10 hours. 
8 MR. COMSTOCK: He's mine, and I love him. 8 What does that tell us? 171at this medicine 
9 MS. DUKE: He's apparently mine, and I Jove 9 accumulated in a period of greater than a week 
1 o him, too. 1 o sufficiently that people only needed to take it every 
11 THE Wl1NESS: We're making progress, Your 11 JO hours. And that tells us clearly that there's lots 
12 Honor. i-le turned it on this time. 12 and lots of remaining medicine from prior doses. 
13 MR FOSTER: What 1 am going to ask you 13 171ere's a four-fold difference at the end of the study 
14 about - 14 in the tctal amount of medicine people needed; but there !, 
15 MS. DUKE: Your Honor, can] lodge a quick 15 was the three times two, or six-fold difference, at the ! 
16 objection before this is illustrated to the jury? 16 beginning. 
1 7 THE COURT: All right. 1 7 So this clearly illustrates that nobody, no j 
18 MS. DUKE: We didn't go into any slides with l B matter how smart, no matter how well trained, can know I 
l.9 Dr. Lipman, and I think to go into it would be beyond 19 up front what's the correct dose of Methadone for a ! 
' . 2 o the scope. I just asked if, you know, he used them for 2 o single person; and that's why we teach that you titrate 
21 educational purposes, but that was it. We didn't go 21 to response, but you have to titrate correctly according 
22 into any specific slides. 22 to the phannacokinetics of the medication. 
23 THE COURT: Does this relate to the two that 23 Q. ls that why-- is that where the saying, 
24 were talked about on the mathematical chart or 24 start low and go slow, comes from? 
J 
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i 1 out? 2 MR. FOSTER: lt relates to dosages. 
3 THE COURT: Very well. I'll allow it. 
4 Overrul~d. 
5 BY MR. FOSTER: 
6 Q. This is a Methadone titration schedule. And 
7 ! look arit, and l see the third point that says, on 
8 day one,· give 30 to l 00 milligrams every three to 
9 seven hours. At the conclusion of the study, IO to 40 
lo milligrams every IO hours. Explain in what context you 
11 were speaking on this slide? 
12 A. This is a very interesting study that was 
13 published in the British Medical Journal a few years 
14 ago, actu_ally a number of years ago, which clearly 
15 illustrated how different individual people respond to 
16 Methadone. 
1 7 N<iw, it's important to note that this was 
18 done in i carefully monitored environment, so nobody got 
19 into any risk. This could never be done on an 
2 o outpatient environment without monitoring people's 
21 breafuing. But the amount of medicine necessary to make 
2 2 these people experience the effect to titrate to 
2 3 effective dose and duration varied from 30 to 100 
24 milligrams, more than a three-fold difference, every 
25 three to seven hours, more than a two-fold difference in 
Virginia M. Bailey, RPR, CSR No. 262 
1 things we teach in clinical phannacology, because every 
2 drug has a risk. Whether it's aspirin or penicillin, 
3 somebody is going to die from it. Therefore, we must 
4 use medications as wisely as possible; and if you start 
5 low and go slow, which is not good English, but it 
6 rhymes, then you minimize the risk. 
7 Now, you can't leave somebody in pain; and 
8 that's exactly why it's correct, as Mr. Byrne did, to 
9 give the patient a rescue medicine, as we call it, and 
1 o that was the Hydrocodone/Acetaminophen which he 
11 prescribed for Mrs. Schmechel. 
12 Q. Do you know, once again, with regard to --
13 you can't do this as an outpatient. Do you know what 
14 type of monitoring or what type of situation that 
15 patients were in, in this study, in tenns of what time 
16 type of facility they were in? 
17 A. l can't recall. But we would typically do a 
18 study like this in a research unit, where we would be 
19 monitoring the patient's oxygenation with pulse 
2 o oximetry, which is a linle device put on the thumb that l 
21 tells us how much oxygen they have in their blood or, at ! 
2 2 a minimum, they'd be observed to see that they were • 
2 3 breathing at a reasonable rate and that they weren't 
24 showing side effects. 
25 Q. Lastly, Doctor, have any of the questions 
15 (Pages 117 to 120) 
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l you've been asked on cross examination changed or 
2. modified any ofthe opinions you gave in answer to my 
3 questions? 
4 A. No, not at all. l have never had a problem 
5 with the use of Methadone as an analgesic; and I've not 
6 had a problem with the dose that was started. It's not 
7 the dosd would have selected, but1hat's okay. 
8 What l have a problem with is the rapidity of 
s the increase and the failure of the defendants to 
1 o recognize that this patient was within the therapeutic 
11 window .which means that she was at a level that, if 
12 increased, could cause toxicity, especially since she 
13 was not yet at steady state. So my opinions really 
l 4 remain el<actly what they were at the beginning. 
15 MR. FOSTER: Thruik you, Doctor. Nothing 
16 further on redirect, Your Honor. 




11lE WITNESS: Thank you. 
Testimony of Dr. Arthur Lipman 
October 19, 2007 
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1 REPORTER'S CERTIPICA TE 
2 STATEOFJDAHO ) 
) ss. 
3 County of Twin Falls ) 
4 l, VIRGlNIA M. BAILEY, one of the duly appointed, 
5 qualified and acting official court reporters of the 
6 Fifth Judicial District, of fue State ofldaho, DO 
7 HEREBY CERTIFY: 
8 That 1 reported in stenotypy the evidence 
9 and proceedings adduced in the above and foregoing 
1 o cause, 1hat I thereafter transcribed said stenotype 
11 notes into longhand typewriting, and that the 
12 within and foregoing constitutes and is a full, 
13 true and correct copy of tile transcript of said 
14 evidence and proceedings, sald transcript consisting 
15 of pages one through one hundred twenty-two, inclusive. 
16 IN WITNESS WHEREOF, I have hereunto set my hand 
17 this __ day of October, 2007. 
18 
19 
20 ---------------VlRGINlA M. BAILEY, RPR, CSR No. 262 
' 
11lE COURT: Would you return any exhibits you 
2.1 may have to the court clerk, please, as well as your 21 Official Court Reporter 
Fifth Judicial District 
2 2 deposition. 2 2 
THE WITNESS: Thank you. 23 
24 MR. FOSTER: Can Dr. Lipman be excused, Your 24 
25 Honor? 2s 
Page 122 
1 THE COURT: Counsel, any objection to him 
2 being excused? 
3 MS.DUKE: No, Your Honor. 
4 MR. HlPl'LER: That's fine. 
5 THECOURT: Thankyou,sir. You'refreeto 
6 go. 
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and Southern Idaho Pain Institute 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
J VAUGHN SCHMECHEL, Individually, and 
as Surviving Spouse and Personal 
Representative of the Estate of ROSALIE 
SCHMECHEL, deceased, and ROBERT P. 
LEWIS, KIM HOWARD and TAMARA 




, CLINTON DILLE, M.D., SOUTHERN 
IDAHO PAIN INSTITUTE, an Idaho 
corporation, THOMAS BYRNE, P.A., and 
JOHN DOE and JANE DOE, I through X, 
Defendants. 
Case No. CV 05 4345 
. STIPULATION RE: OBJECTION TO 
CLERK'S RECORD AND REQUEST 
FOR ADDITIONAL ITEMS 
COME NOW the parties, through their undersigned counsel, and stipulate and agree 
as follows: 
STIPULATION RE: OBJECTION TO CLERK'S RECORD AND REQUEST FOR ADDITIONAL ITEMS -
1 
1458 
The following items should be removed as exhibits to the Clerk's record and should 
be added to a supplemental volume of record on appeal: 
a. Plaintiffs' Expert Witness Disclosure; 
b. Defendant Thomas J. Byrne's Disclosure of Expert Witnesses; 
c. Affidavit of Counsel in Support of Defendant Thomas Byrne, P.A.'s Motion in 
Limine Re: Various Issues; 
d. Defendant Clinton Dille, M.D. and Southern Idaho Pain lnstitute's 
Memorandum in Support of Motions in Limine; 
e. Memorandum in Support of Thomas J. Byrne's Motion in Limine Re: Various 
Issues; 
f. Affidavit of J. Will Varin in Support of Clinton Dille and Southern Idaho Pain 
lnstitute's Motions in Limine; 
g. Affidavit of J. Will Varin in Support of Clinton Dille and Southern Idaho Pain 
lnstitute's Response to Plaintiffs' Motion in Limine; 
h. Affidavit of Byron V. Foster in Support of Plaintiffs' Pretrial Memorandum; 
i. Plaintiffs' Proposed Jury Instructions; 
j. Defendant Thomas J. Byrne, P.A.'s Proposed Jury Instructions; 
k. Defendant Clinton Dille, M.D. and Southern Idaho Pain lnstitute's Trial Brief; 
I. Defendant Clinton Dille, M.D. and Southern Idaho Pain lnstitute's Jury 
Instructions; 
m. Affidavit of Chris D. Comstock Regarding the Parties' Motions in Limine; 
n. Supplemental Bench Brief Regarding Jury Instructions on Reckless Conduct; 
o. Affidavit of Byron V. Foster in Support of Plaintiffs' Motion for New Trial; 
p. Defendant Thomas J. Byrne's Memorandum in Opposition to Plaintiffs' Motion 
for New Trial; 
STIPULATION RE: OBJECTION TO CLERK'S RECORD AND REQUEST FOR ADDITIONAL ITEMS· 
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q. Affidavit of Keely E. Duke in Support of Thomas J. Byrne's Memorandum in 
Opposition to Plaintiffs' Motion for New Trial; and 
r. Affidavit of Steven J. Hippler in Support of Clinton Dille and Southern Idaho 
Pain lnstitute's Response to Plaintiffs' Motion for New Trial. 
The parties further stipulate and agree Plaintiffs' trial Exhibits 29 and 30 were 
offered, but not admitted into evidence at trial and the Clerk's Certificate of Exhibits should 
be amended to properly reflect these Exhibits as "Exhibits Not Admitted." 
'cc,+ 
DATED this~\ day of August, 2008. 
GIVENS PURSLEY, LLP 
DATED this ~ay of August, 2008. 
EN J. HIPPLER 
eys for Defendants Clinton Dille, M.D. 
outhern Idaho Pain Institute 
HALL FARLEY OBERRECHT & BLANTON PA 
By !ldSlLJ 
f KEELY E. DUKE Attorneys for Defendant Thomas J. Byrne, P.A. 
STIPULATION RE: OBJECTION TO CLERK'S RECORD AND REQUEST FOR ADDITIONAL ITEMS -
3 
.14 8 0 
DATED this_::?.l day of August, 2008. 
COMSTOCK & BUSH 
DATED this ll day of August, 2008. 
STIPULATION RE: OBJECTION TO CLERK'S RECORD AND REQUEST FOR ADDITIONAL ITEMS • 
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and Southern Idaho Pain Institute 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, Individually, and 
as Surviving Spouse and Personal 
Representative of the Estate of ROSALIE 
SCHMECHEL, deceased, and ROBERT P. 
LEWIS, KIM HOWARD and TAMARA 




CLINTON DILLE, M.D., SOUTHERN 
IDAHO PAIN INSTITUTE, an Idaho 
corporation, THOMAS BYRNE, P.A., and 
JOHN DOE and JANE DOE, I through X, 
Defendants. 
Case No. CV 05 4345 
ORDER RE: OBJECTION TO CLERK'S 
RECORD AND REQUEST FOR 
ADDITIONAL ITEMS AND 
STIPULATION RE: OBJECTION TO 
CLERK'S RECORD AND REQUEST 
FOR ADDITIONAL ITEMS 
This matter having come before the Court on Defendant Clinton Dille, M.D. and the 
Southern Idaho Pain lnstitute's Objection to the Clerk's Record and Request for Additional 
Items and the parties having entered into a Stipulation re: Objection to Clerk's Record and 
ORDER RE: OBJECTION TO CLERK'S RECORD AND REQUEST FOR ADDITIONAL ITEMS AND 
STIPULATION RE: OBJECTION TO CLERK'S RECORD AND REQUEST FOR ADDITIONAL ITEMS -
1 
1462 
Request for Additional Items and good cause further appearing therefore, IT IS ORDERED 
AND THIS DOES ORDER: 
The following items shall be removed as exhibits to the Clerk's record and shall be 
added to a supplemental volume of record on appeal: 
a. Plaintiffs' Expert Witness Disclosure; 
b. Defendant Thomas J. Byrne's Disclosure of Expert Witnesses; 
c. Affidavit of Counsel in Support of Defendant Thomas Byrne, P.A.'s Motion in 
Limine Re: Various Issues; 
d. Defendant Clinton Dille, M.D. and Southern Idaho Pain lnstitute's 
Memorandum in Support of Motions in Limine; 
e. Memorandum in Support of Thomas J. Byrne's Motion in Limine Re: Various 
Issues; 
f. Affidavit of J. Will Varin in Support of Clinton Dille and Southern Idaho Pain 
lnstitute's Motions in Limine; 
g. Affidavit of J. Will Varin in Support of Clinton Dille and Southern Idaho Pain 
lnstitute's Response to Plaintiffs' Motion in Limine; 
h. Affidavit of Byron V. Foster in Support of Plaintiffs' Pretrial Memorandum; 
i. Plaintiffs' Proposed Jury Instructions; 
j. Defendant Thomas J. Byrne, P.A.'s Proposed Jury Instructions; 
k. Defendant Clinton Dille, M.D. and Southern Idaho Pain lnstitute's Trial Brief; 
I. Defendant Clinton Dille, M.D. and Southern Idaho Pain lnstitute's Jury 
Instructions; 
m. Affidavit of Chris D. Comstock Regarding the Parties' Motions in Limine; 
n. Supplemental Bench Brief Regarding Jury Instructions on Reckless Conduct; 
o. Affidavit of Byron V. Foster in Support of Plaintiffs' Motion for New Trial; 
ORDER RE: OBJECTION TO CLERK'S RECORD AND REQUEST FOR ADDITIONAL ITEMS AND 
STIPULATION RE: OBJECTION TO CLERK'S RECORD AND REQUEST FOR ADDITIONAL ITEMS -
2 
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p. Defendant Thomas J. Byrne's Memorandum in Opposition to Plaintiffs' Motion 
for New Trial; 
q. Affidavit of Keely E. Duke in Support of Thomas J. Byrne's Memorandum in 
Opposition to Plaintiffs' Motion for New Trial; and 
r. Affidavit of Steven J. Hippler in Support of Clinton Dille and Southern Idaho 
Pain lnstitute's Response to Plaintiffs' Motion for New Trial. 
IT IS FURTHER ORDERED AND THIS DOES ORDER that the Clerk's Certificate of 
Exhibits should be amended to properly reflect the fact that Plaintiffs' Exhibits 29 and 30 
were not admitted into evidence. The Clerk's Certificate shall be amended to reflect 
Exhibits 29 and 30 in the category of "Exhibits Not Admitted." 
DATED this _22-ctay of August, 2008. 
ON. G. RICHARD BEVAN 
District Judge 
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CLERK'S CERTIFICATE OF SERVICE 
I hereby certify that on this Ji day of August 2008, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
David E. Comstock 
COMSTOCK & BUSH 
199 N. Capitol Blvd. #500 
P.O. Box 2774 
Boise, ID 83701-2774 
Byron Foster 
COMSTOCK & BUSH 
199 N. Capitol Blvd. #500 
P.O. Box 2774 
Boise, ID 83701-2774 
Richard E. Hall 
Keely E. Duke 
Hall Farley Oberrecht & Blanton PA 
702 W. Idaho Street 
P.O. Box 1271 
Boise, ID 83701-1271 
Steven J. Hippler 
Givens Pursley LLP 
601W. Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701-2720 
__ /._ U.S. Mail 
__ Overnight Mail 
__ Hand Delivery 
Fax --
--~-U.S. Mail 
__ Overnight Mail 
__ Hand Delivery 
__ Fax 
--~-U.S. Mail 
__ Overnight Mail 
__ Hand Delivery 
__ Fax 
~.S.Mail 
__ Overnight Mail 
__ Hand Delivery 
Fax --
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, individually and as ) 
surviving spouse and Personal Representative ) 
of the Estate of Rosie Schrnechel, deceased ) 
and ROBERT P. LEWIS, KIM HOWARD ) 
and TAMARA HALL, natural children of ) 
ROSALIE SCHMECHEL, deceased, ) 
) 




CLINTON DILLE, M.D., SOUTHERN ) 
IDAHO PAIN INSTITUTE, an Idaho ) 
Corporation, THOMAS BYRNE, P.A., ) 
and JOHN DOE and JANE DOE, I through X,) 
) 
Defendants/Respondents. ) 
CASE NO. CV 05-4345 
SUPPLEMENTAL 
CLERK'S CERTIFICATE 
I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial 
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the 
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my 
direction and is a true, correct and complete Record of the pleadings and documents requested by 
Appellate Rule 28. 
I do further certify that all exhibits, offered or admitted in the above-entitled 
cause, will be duly lodged with the Clerk of the Supreme Court. 
WHEREOF, I have hereunto set my hand and affixed the seal of the said Court 
this 11 '" day of September, 2008. 
KRISTINA GLASCOCK 
C of the ~istriccourt 
Deputy Clerk ~ 
CLERK'S CERTIFICATE 
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CLINTON DILLE, M.D., SOUTHERN ) 
IDAHO PAIN INSTITUTE, an Idaho ) 
Corporation, THOMAS BYRNE, P.A., ) 
and JOHN DOE and JANE DOE, I through X, ) 
) 
Defendants/Respondents. ) 
CASE NO. CV 05-4345 
AMENDED SUPPLEMENT AL 
CERTIFICATE OF EXHIBITS 
I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of 
the State of Idaho, in and for the County of Twin Falls, do hereby certify: 
That the following is a list of exhibits to the record that have been filed during the 
course of this case. 
Amended Affidavit of Counsel, Dated Received December 18, 2007, THIS 
DOCUMENT DOES NOT APPEAR TO HA VE BEEN FILED WITH THE DISTRICT 
COURT 
Court's Exhibit 1 (Judgment upon special verdict CV 04-3002) 
Plaintiff's Exhibit 1 (9/26/03 -9/30/03 handwritten office note - Bryne) 
Plaintiff's Exhibit 2 (9 /26/03 typed office note - Bryne) 
Plaintiff's Exhibit 4 (9/29/03 typed office note - Bryne) 
Plaintiff's Exhibit 6 (9/30/03 typed office note- Bryne) 
Plaintiff's Exhibit 7 (medication log from clinic) 
CERTIFICATE OF EXHIBITS - 1 
1467 
Plaintiff's Exhibit 8 EXCLUDING pages 15 through 20 (Southern Idaho Pain Institute medical 
records) 
Plaintiff's Exhibit 9 (Southern Idaho Pain Institute appointment record) 
Plaintiff's Exhibit 10 (handwritten note re medications by Thomas Bryne, PA) 
Plaintiff's Exhibit 11 (photograph of pill container methadone) 
Plaintiff's Exhibit 14 (graphic record of pill counts) 
Plaintiff's Exhibit 17 (Twin Falls County Coroner's Autopsy Report) 
Plaintiff's Exhibit 19-1 (photo of Ms. Schmechel) 
Plaintiff's Exhibit 19-2 (photo of Mr. and Ms. Schmechel) 
Plaintiff's Exhibit 19-3 (photo of Kaylee and Ms. Schmechel) 
Plaintiff's Exhibit 19-4 (photo of Ms. Schmechel and Kim's twins Kaylee and Kris) 
Plaintiff's Exhibit 20-1 (Valentines Day card to Rosalie from Vaughn) 
Plaintiff's Exhibit 20-2 (Napa Valley post card to Rosalie from Vaughn) 
Plaintiff's Exhibit 20-3 Anniversary card from Rosalie to Vaughn) 
Plaintiff's Exhibit 20-4 (birthday card from Tammy to Mom) 
Plaintiff's Exhibit 20-5 (card to Rosalie from Kim) 
Plaintiff's Exhibit 22 ( certificate of death -Rosalie Schmechel) 
Plaintiff's Exhibit 23 (prescription script 9/26/03 methadone ex 4 to Jensen depo) 
Plaintiff's Exhibit 25 (information leaflet from pharmacy) 
Plaintiff's Exhibit 40 ( delegation of services agreement) 
Plaintiff's Exhibit 45 page 5 (Dr. Binegar web page printout) 
Defendant's Exhibit 14A (pill count) 
Defendant's Exhibit 200B (9/18/03 completed pain questionnaire Southern Idaho Pain 
Institute) 
Defendant's Exhibit 200J (9/29/03 office note Southern Idaho Pain Institute 
Defendant's Exhibit 200K (9/30/03 office note Southern Idaho Pain Institute) 
Defendant's Exhibit 202 pages 1 through 72 (Physician's Center's medical records for Ms. 
Schemechel) 
Defendant's Exhibit 2021 (Diagnostic Imaging report) 
Defendant's Exhibit 202J (2/16/88 lab report) 
Defendant's Exhibit 202K (4/20/95 lab report) 
Defendant's Exhibit 202L (10/08/97 lab report) 
Defendant's Exhibit 202M (5/1/01 lab report) 
Defendant's Exhibit 202N (12/16/02 lab report) 
Defendant's Exhibit 203 pages 48, 87, 88, 90 and 91 only (Sun Valley Pain Management 
medical records for Rosalie Schmechel) 
Defendant's Exhibit 203A (9/16/03 Chart note Dr. Kimberly Vorse) 
Defendant's Exhibit 205 pages 1, 5, 6, 7, 11, 12, 13, 14 and 15 (10/02/03 TFCO Sheriff's 
report) 
CERTIFICATE OF EXHIBITS - 2 1468 
Defendant's Exhibit 206 (TFCO Sheriff's photographs page 3 c-pap machine) 
Defendant's Exhibit 207 pages 7 through 17 (10/03/03 TFCO Coroner's Report) 
Defendant's Exhibit 208 (TFCO Coroner's Photo) 
Defendant's Exhibit 211 (Pharmacy records, The Medicine Shoppe, computer printout) 
Defendant's Exhibit 217 (The Medicine Shoppe, prescription script and computer generated 
label Hydrocodone 9/26/03) 
Defendant's Exhibit 218 (computer generated copy of prescription) SAME AS PLAINTIFF'S 
EXHIBIT 23 
Defendant's Exhibit 219 (patient information leaflet from the Medicine Shoppe) 
Defendant's Exhibit 220 (patient information leaflet) SAME AS PLAINTIFF'S EXHIBIT 25 
Defendant's Exhibit 221 (oxycontin label 9/18/03 photograph) 
Defendant's Exhibit 223 (methadone label 9/26/03) 
Defendant's Exhibit 223A (methadone pills - photograph) 
Defendant's Exhibit 233 (11/14/01 employment contract/job description of Thomas J. Bryne 
w/Southern Idaho Pain Institute 
Defendant's Exhibit 239 (Southern Idaho Pain Institute's land line phone records and home 
phone land line records of Dille) 
Defendant's Exhibit 240 (cell phone records of Dille) 
Defendant's Exhibit 241 (Cell phone records of Bryne) 
Defendant's exhibit 242, (personal phone records of Mr. Bryne) 
Defendant's Exhibit 243 (phone records land line of Vaughn Schmechel) 
Defendant's Exhibit 244 (phone records cell phone of Vaughn Schmechel) 
Defendant's Exhibit 245 (Robert Lewis cell phone records) 
Defendant's Exhibit 246 (phone records of Tammy Hall) 
Defendant's Exhibit 247 (cell phone records of Kim Howard) 
Defendant's Exhibit 248 page 4 (2006 tax records) 
Defendant's Exhibit 249 page 4 (2005 tax records) 
Defendant's Exhibit 250 Page 4 (2004 tax record) 
Defendant's Exhibit 251 Page 4 (2003 tax record) 
Defendant's Exhibit 277 (notes of Robert Lewis) 
EXHIBITS NOT ADMITTED 
Plaintiff's Exhibit 33 pages 11 and 12 (graphs from slide presentation of Dr. Lipman) 
Plaintiff's exhibit 39, (certified copy of IDAPA rules) 
Plaintiff's Exhibit 41 (discovery) Read to the jury will be a part of the record, will NOT go to 
jury 
Plaintiff's Exhibit 29 (obituary of Rosalie Schmechel) 
Plaintiff's Exhibit 30 (pamphlet from funeral) 
CERTIFICATE OF EXHIBITS - 3 1469 
EXHIBITS NOT SENT TO SUPREME COURT 
Defendant's Exhibit 227 (OxyContin bottle and pills) 
Defendant's Exhibit 227 A (OxyContin bottle) 
Defendant's Exhibit 227B (Amitriptyline bottle and pills) 
Defendant's Exhibit 227C (Furosemide bottle) 
Defendant's Exhibit 227D (Amitriptyline bottle and pills) 
Defendant's Exhibit 227E (Hydrocodone bottle and pills) 
Defendant's Exhibit 227F (Enalapril maleate bottle and pills) 
Defendant's Exhibit 227G (Bextra bottle and pills) 
Defendant's Exhibit 227H (Norvasc bottle) 
Plaintiff's Exhibit 12 (Methadone bottle and pills) 
Plaintiff's Exhibit 32 (Hydrocodone bottle and pills) 
In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 11 'h day of September, 2008. 
CERTIFICATE OF EXHIBITS - 4 
KRISTINA GLASCOCK 
Clerk of the District Court 
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CLINTON DILLE, M.D., SOUTHERN ) 
IDAHO PAIN INSTITUTE, an Idaho ) 
Corporation, THOMAS BYRNE, P. A., ) 
and JOHN DOE and JANE DOE, I through X, ) 
) 
Defendants/Respondents. ) 
CASE NO. CV 05-4345 
SUPPLEMENTAL 
CERTIFICATE OF SERVICE 
I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of 
the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have 
personally served or mailed, by United States Mail, one copy of the CLERK'S RECORD and 
REPORTER'S TRANSCRIPT to each of the Attorneys of Record in this cause as follows: 
David Comstock 
Byron Foster 
199 N Capitol Blvd., Ste 500 
P. 0. Box 2774 
Boise, ID 83701-2774 
ATTORNEY FOR APPELLANT 
r~rtificate of Service 1 
Steven Hippler 
J. Will Varin 
601 W, Bam1ock Street 
P. 0. Box 2720 
Boise, ID 83701-2720 




702 W. Idaho Street 
P. 0. Box 1271 
Boise, ID 83701-1271 
ATTORNEY FOR RESPONDENT 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this 11 'h 
day of September, 2008. 
KRISTINA GLASCOCK 
Cl of the District Court 
Deputy Clerk 
00rrificate of Service 2 
